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Abstract. Amendments to the heat supply laws came into force over a year ago, providing criteria for acquir-
ing the status of a heat network company. The purpose of these innovations was to bring order to the heat mar-
ket and maintain competent professional players. It aimed at consolidating network assets in the last resort
heat supplier, the unified heat distribution company, and depriving enterprises that lack the necessary materi-
al, labor, and technical resources for proper maintenance and repair of heat networks of the status of a heat
network company. The intermediate results of the reform suggest now that the legislator’s expectations were
not fully met. While disclosing the historical peculiarities of heat industry development in the pre-reform pe-
riod, this article examines the factors that first led to the emergence of multiple heat network companies in the
heat supply market and then prompted the legislator to take measures to optimize the number of regulated or-
ganizations. To simulate the potential effects of legal regulation, the author examines the electric power indus-
try, which is related to heat supply. The legislator had already established criteria for local grid organizations
in this industry several years before the reform of heat network companies. However, the legal position of the
Constitutional Court of the Russian Federation prevented the legislator’s efforts from being fully implement-
ed. To address the problem at hand, the author suggests transitioning from quantitative to qualitative criteria
for evaluating an entity’s compliance with the status of a heat network company. This approach will prioritize
the reliability of heat supply over using compliance as a formal basis for depriving bona fide enterprises of the
status of a professional player in the heat market.
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Annotamus. bosee rona Hazaa BCTYNWIM B CUJTY UBMEHEHHSI B 3aKOHOJATEILCTBO B c(pepe TeraocHa0XKeHus,
MpeaycMaTpUBaloIIe YCTAaHOBIEHUE KPUTEPUEB TSI TPUOOPETEHUS CTaTyca TeTUIOCETeBOI OpraHu3aIuu.
HoBoBBeneH s ObUIM MPU3BaHbI HABECTHU MOPSIIOK Ha PhIHKE TETUIOBOI HEPrUU JJIsl COXpaHEHUsT Ha HEM
KOMITETEHTHBIX MPOodecCHOHaTbHBIX UTPOKOB. [IpemycMaTpuBaioch JullieHUe TPeANpUsITHii, He obaaaa-
JOIIUX HEOOXOMUMBIMM MaTepUATbHBIMU, TPYIOBBIMU M TEXHUYECKUMU PeCcypcaMy IJisl HaJJIeXalleTro
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COJIep>XaHMsI Y peMOHTA TEIUJIOBBIX CETeU, cTaTyca TEIJIOCETEBOM OpraHM3aluy U KOHCOIUIAIUST CETEBBIX
aKTUBOB Y TapaHTUPYIOIIETO MTOCTaBIIMKA TeTJla — eIMHOM TeIJIoCHaOXaloIel OpraHu3alnu. Yxe ceiuac
MOXHO TTOIBECTH ITPOMEXYTOUHBIE UTOTH PeOPMbI U KOHCTATUPOBATh, UTO OXMIAHMS 3aKOHOIATEISI OTIPaB-
JAJIMCh HE B MOJIHOM Mepe. PacKpbiBasi ucropuyeckue oCOOEHHOCTU pa3BUTHS TETUIOIHEPTETUKU B JOpe-
(GOpMEHHBI MEepUoI, B CTaThe pacCMaTpUBAIOTCS (DaKTOPhI, KOTOPbIE CHaYala MPUBEIN K MOSBJICHUIO
Ha pbIHKE TEIJIOCHA0XEeHUsI MHOXECTBA TEIIJIOCETEBbIX OpraHU3alliii, a TIOTOM MO0y 3aKOHOAATE S
TMPEATNPUHSTh MEPHI JUTSI ONTUMM3AIMU YUCTIa PEeTYJINPYeMbIX OpraHu3auuii. s MogenmpoBaHUsT BO3MOX-
HBIX MOCJIEACTBUI MTPAaBOBOTO PETYJIMPOBAaHUS aBTOP 0OpaIlaeTcst K CMEXXHOM ISl TETIJIOCHAOXKEHUS 3J1eKT-
PO2HEPreTUYEeCKOI OTpaciu, Te 32 HECKOJIbKO JIET 10 MPOBENeHHOUN pedOpMbl TeTUIOCETEBbIX KOMMAHUA
3aKOHOMATENb YK€ BBOAWI KPUTEPUN TEPPUTOPUAIBHBIX CETEBbIX OpraHu3anuii. OnHaKo B CBSI3M C MPaBoO-
Boit mosunmeit Koncrurynmonnoro Cyna PO ycunus 3akoHomaTes st He TIOJyYIUIU TOJTHOM peanu3anuu. Jist
pelIeHUs CYIIeCTBYIOLIe MpobieMbl aBTOP MpeyiaraeT MepeiTH OT KOJIMYECTBEHHBIX K KaUECTBEHHBIM KPU-
TEpUSIM TPU OLIEHKE COOTBETCTBUSI OPraHU3alIMU CTATYCY TEIMJI0CETEBOM KOMITAHUU, KOTOPbIE MO3BOJISIT 0Oec-
TMEeYUTh HAJIEXKHOCTh TEMJIOCHAOXEHHSI, a He OYIyT UCIIOJIb30BaHbI B KauecTBe (hOpMaIbHOTO OCHOBAHUS ISt
JIUILIEHUS] JOOPOCOBECTHBIX MPEANPUATUI cTaTyca MPOodecCUMOHATbHOIO yYaCTHUKA PbIHKA TETJIOBOM SHEP-
TUU.

KioueBsie cioBa: SHEPIreTUYCCKOEC MMpaBo, €AMHaA TeIJIOCHAOXKAOIIAST opraHusanus:d, TeIJIOCHAOXKAIOIIAS
opraHu3alyd, TCIIOCETEBAA OpraHMU3alud, KPUTEPUHN TCIIJIOCETEBBIX opraHnsauMﬁ.
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The activity of business entities in the heat sup-
ply sector is based on the expertise of professional
players in the heat market, heat supply and heat
network companies.

The first principle of organizing relations in the
heat supply sector, as stated in Art. 3 of Federal Law
No. 190-FZ on Heat Supply dated July 27, 2010
(hereinafter referred to as the Heat Supply Law) [1],
is to ensure the reliability of heat supply in accor-
dance with technical regulations requirements.

According to Art. 20 of the Heat Supply Law, this
principle means, first of all, that heat supply and
heat network enterprises are obliged to ensure acci-
dent-free operation of heat supply facilities. This re-
quires proper technical operation, repair, and qual-
ity maintenance, which in turn necessitates the
availability of qualified personnel, basic infrastruc-
ture, and sufficient financial resources.

However, it is not always possible to fully realize
this principle because not all heat supply facilities
participating in the process flow of heat energy re-
sources receive the necessary maintenance to en-
sure uninterrupted operation.

This is due to several factors.

During the transition from state monopolism in
the economy, including in the energy sector, the ab-
sence of legal regulation of market relations in heat
supply (from 1991 to 2010) and the emergence of
the institution of private ownership led to the

“patchwork quilt” problem in utility networks. This
refers to the presence of multiple private owners of
networks in a certain area, which required consid-
eration of their interests [2].

The absence of legislative mechanisms to require
heat distribution companies to construct networks
to consumers’ facilities was a significant contribut-
ing factor. During this period, consumer connec-
tions were performed without technological con-
nection contracts, based on technical specifications
issued to the consumer, which included require-
ments for the consumer to lay pipelines themselves
[3]. Consequently, many heat networks were on the
books of consumers outside the operational respon-
sibility areas of energy supply organizations.

To address this issue, the legislator had to change
the rules of the game and specify that the “last
mile” (the network connection to the consumer’s
facility) during connection is to be constructed by
the heat distribution company at the applicant’s ex-
pense [4]. In line with this concept, other legal pro-
visions were established to prevent network facili-
ties from appearing on consumers’ books. Clause 8
of the Rules for the Maintenance of Common
Property in an Apartment Block, approved by Res-
olution of the Government of the Russian Federa-
tion No. 491 dated August 13, 2006 [5], states that
the outer boundary of heat supply networks, which
are part of the common property in an apartment
block, is the outer boundary of the building wall.
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However, at that time, developers had already
built a significant number of networks based on
technical specifications. Additionally, the legislator
demonstrated inconsistency by requiring the con-
struction of the “last mile” to the wall of the object
to be connected for residential buildings, while im-
posing the obligation to lay networks on the con-
sumer within their land plot when connecting oth-
er facilities (non-residential buildings) [6].

All this led to the fact that the operation of heat
network facilities was either carried out by consum-
ers themselves or transferred to the management of
heat network companies. This led to the emergence
of ownerless heat networks, which has become
a fairly common phenomenon. This created numer-
ous problems for the accident-free operation of lo-
cal energy systems.

However, it was later discovered that consumers
were unable to properly operate their heat network
assets because network operation was not their core
activity. Additionally, the majority of heat network
companies were also unable to operate their assets
due to insufficient basic infrastructure. The status
of a heat network company was merely formal. To
obtain the relevant legal capacity, network owners
only needed to demonstrate to tariff regulation au-
thorities that their network assets were involved in
the process flow of heat transmission and required
maintenance.

Deputy A.G. Sidyakin, who later authored the
relevant draft law, explained the issue with heat dis-
tribution companies as follows: “...the existing fed-
eral laws do not clearly define the concept of a ‘heat
network company’. As a result, any owner of a heat
network can formally become such an organization,
even if its length is only one meter... Many small
and rather formal heat network companies that lack
the necessary equipment to promptly address pos-
sible emergencies in their heat networks emerge as
a result of guaranteed sources of financing. ...sub-
stantial investments for repair... which such small
companies may not have... lead to their bankrupt-
cy resulting in a shift of responsibility for heat sup-
ply to consumers from such suppliers to the unified
heat supply company” [7].

To solve this problem, the legislator opted to con-
solidate heat network facilities with the most pro-
fessional player in the local heat supply market, the
unified heat distribution company.

Starting from September 1, 2022, an organization
can only obtain the status of a heat network com-
pany if it meets specific requirements.

Federal Law No. 84-FZ [8] dated April 1, 2020
amended the Heat Supply Law. The new wording
of clause 16 of Art. 2 of the Law requires organiza-
tions to meet the criteria for classifying owners or
other legal possessors of heat networks as heat net-
work companies approved by the Government of
the Russian Federation in order to be recognized as
a heat network company, in addition to providing
heat transportation services.

The Rules for Heat Distribution Companies in
the Russian Federation [10] were amended by Res-
olution of the Government of the Russian Federa-
tion No. 2033, dated November 25, 2021 [9]. The
amendment established specific criteria for heat
network companies.

The legislator prioritized quantitative values, and
the main indicator for obtaining the status of a heat
network company is a certain length of heat net-
works. For example, for cities with a million-plus
population, the uninterrupted length of heat net-
works owned by an organization should be at least
7 kilometers in a two-pipe calculation.

The idea of establishing criteria for network or-
ganizations is not new and was first implemented in
the electric power industry. Resolution of the Gov-
ernment of the Russian Federation No. 184 dated
February 28, 2015, approved the Criteria for Refer-
ring Owners of Power Grid Facilities to Local Grid
Companies [11].

In one of his interviews, former Minister of En-
ergy of the Russian Federation A.V. Novak stated
that the state plans to reduce the number of local
grid companies by defining their criteria. The Min-
ister explained that “in fact, certification will be car-
ried out. Not in formal terms, but in terms of receiv-
ing a tariff from the Regional Energy Commission
(REC). Local grid companies that do not meet the
criteria in terms of size, staff qualifications, and
fixed assets will not receive a tariff. They will be
forced either to merge or scale back™ [12].

According to the authors of the draft law on the
criteria for local grid companies, former grid com-
panies which fail to receive a tariff for electricity
transmission will be forced to transfer their grid fa-
cilities to organizations that have retained the sta-
tus of a grid company to avoid paying for energy
losses that arise due to its transfer to end consum-
ers.
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However, not all former local grid companies
agree with this proposal. The Constitutional Court
of the Russian Federation reviewed a dispute from
a company having lost its status as a grid company
due to non-compliance with the criteria regarding
the obligation to pay for electricity losses.

The Constitutional Court of the Russian Feder-
ation confirmed in its Ruling No. 19-P dated
April 25, 2019 [13], that an organization which no
longer meets the established criteria for a local grid
company is transferred to the category of ordinary
consumers of electric power. After losing their sta-
tus as a local grid company, owners of power grid
facilities are obligated to continue operating their
facilities as consumers of electric power. They have
no right to prevent the flow of electric power
through their facilities to other consumers and de-
mand payment for it. Owners of power grid facili-
ties shall bear the necessary costs to provide power
flow to consumers whose power receivers are indi-
rectly connected to the power grids of a local grid
company through the power grid facilities of such
owners. The law requires them to pay for losses in-
curred from the operation of power grid facilities
they own, including the cost of electricity losses in
power grid facilities they own resulting from the
flow of electricity to other consumers.

At the same time, the Constitutional Court of the
Russian Federation has recognized the right of grid
owners who have lost their status as a grid compa-
ny to receive compensation for the costs of electric-
ity flow. This applies in cases where power receivers
of other consumers are indirectly connected to their
power grids under technological connection con-
tracts concluded before the grid owner lost its sta-
tus as a local grid company.

To implement this Ruling of the Constitutional
Court of the Russian Federation, the legislator had
to promptly amend the legal regulations to include
compensation for expenses related to electricity flow
through the grids of former grid companies [14].

However, the criteria for heat distribution com-
panies were established without taking into account
the legal position of the Constitutional Court of the
Russian Federation despite that fact that the elec-
tric power industry follows similar regulatory prin-
ciples as the heat supply industry. Even before the
entry into force of the rules on the criteria for heat
network companies became effective, D.O. Pasyn-
kov said that measures similar to those taken in the
electric power industry could be implemented in
the heat power industry, based on the consideration

of the issue in question by the Constitutional Court
of the Russian Federation [15].

Judicial disputes arose quickly.

The originators of the heat network company re-
form intended to force owners of heat networks that
do not meet the criteria and have not received a tar-
iff for heat transmission to transfer their networks
to the unified heat distribution company or munic-
ipality for free or at knockdown price due to the
burden of paying for energy losses during the trans-
fer. However, some courts [16, 17] refuse to recov-
er payment for heat losses from former heat network
companies. They argue that the costs of compensa-
tion for losses-related costs should be borne by en-
tities with the status of heat network companies as
consideration for claims for payment for heat trans-
mission services.

Thus, the attempt to consolidate network assets
by incentivizing former network companies through
the obligation to pay for losses did not achieve the
effectiveness originally intended by the legislator.
The former network companies adapted to the
changes and are successfully defending their right
to exist through the institution of judicial defense.

Due to the absence of the obligation to pay for
losses, enterprises that have lost their status as heat
network companies may no longer by motivated to
transfer their network assets to large network orga-
nizations. Furthermore, the reform may have the
opposite effect. Without sources for financing net-
work maintenance which came from payment for
heat transmission services, former network compa-
nies are not interested in investing their own funds
in maintaining networks in good condition. This
creates a real threat of increasing accident rates in
the heat supply system.

In this situation, it is recommended to consider
the following proposals for solving the problem.

First, it is important to note that the very idea of
one-step deprivation of property from thousands of
business entities engaged in legitimate activities,
creating jobs, and timely paying taxes is an example
of an uncivilized form of relations between the state
and society. The state could not offer anything bet-
ter to organizations that lost their status as heat net-
work companies than the gratuitous transfer of heat
network assets into the ownership of municipalities
[18]. Such “defarming” may negatively impact the
trust of the business community in the state.
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In this respect, regarding former public sector
heat network companies, the turnaround is unam-
biguous. Realizing that the introduced criteria ex-
clude state institutions owning small networks that
lack sources of funding from tariff regulation, the
legislator made exceptions for them, allowing them
to retain the status of heat network companies ret-
roactively (from September 1, 2022), regardless of
non-compliance with the established criteria [19].

The quantitative criteria (uninterrupted length of
heat networks) for acquiring the status of a heat net-
work company cannot be objectively justified: it is
unclear why such lengths are determined. The re-
search conducted has shown that most heat network
companies can meet the criteria in case of consid-
ering the total length of their networks without the
mandatory compliance with the uninterrupted
length criterion. The introduction of the continuity
criterion can lead to the exclusion of up to 95% of
heat network companies from the market, poten-
tially resulting in their bankruptcy [20, p. 876—877].

The qualitative criterion should replace the
quantitative one. The objective of regulation should
be achieved, which is not to completely liquidate
small network companies, but to eliminate those
inefficient network organizations that are unable to
ensure the required level of heat supply reliability
from the market. It is necessary to establish crite-
ria for determining the quality of preparation of the
regulated entity for the heating season and the
availability of engineering and technical staff and
necessary basic infrastructure. Currently, these re-
quirements are not included in the list of criteria
established by the Government of the Russian Fed-
eration.

Article 35 of the Constitution of the Russian Fed-
eration [21] states that no one can be deprived of
their property except by court decision. Forced
alienation of property for state needs is only permit-
ted with preliminary and equivalent compensation.

Civil laws provide a mechanism for the court to
deprive an owner of their property as a liability
measure in case of abuse of their rights.

Article 287.7 of the Civil Code of the Russian
Federation (hereinafter referred to as the RF CC)
[22] states that a real estate item can be sold at pub-
lic auction by court decision based on the compe-
tent authority’s claim if the owner uses it for a pur-
pose other than its intended one, systematically vi-
olates the rights and interests of neighbors, or mis-
manages it. Similar rules are established for the use

of land plots (Art. 285 of the Civil Code of the Rus-
sian Federation) and cultural property (Art. 240 of
the Civil Code of the Russian Federation) when
they are used in violation of the law.

Similar to the mechanism for the sale of owner-
less real estate, heat network facilities may be trans-
ferred to municipal ownership or to the assets of the
unified heat distribution company, which can be
initiated by the unified heat distribution company
or a local self-government body by court decision,
with compensation provided to the former owner
for the value thereof.

To address the problem that has led to the prolif-
eration of heat network companies, it is essential to
eliminate the root cause, the emergence of thou-
sands of small unattended networks. This requires
amending the current rules for connecting to heat
supply systems [23]. It is necessary to formalize the
obligation of the heat supply company to construct
the “last mile” to facilities of all consumers, includ-
ing non-residential buildings. At the same time,
paid easements should not be established for the
maintenance of heat networks constructed in this
manner on land plots of consumers. Heat supply
(heat network) companies should have unimpeded
and free access to operate networks and use of
a portion of a consumer’s land plot for this purpose.

These changes will create opportunities for tran-
sition from quantitative to qualitative regulation.
The priority will be to ensure the reliability of heat
supply by enterprises with the necessary basic infra-
structure for this purpose, rather than striving to
meet formal quantitative indicators.
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Services of Transmission of Heat Energy and Heat sian Federation. December 6, 2021. No. 49 (Part II).
Carrier, as well as on Amending and Invalidating Art. 8301.
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