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00BEKTOB CHUCTEMBI Ta30CHAOXKEHMSI. ABTOP BBISIBJISICT POOEIIBI B IPABOBBIX HOPMAaX 1 MPOOJIeM-
HbI€ BOIIPOCHI, BOZHUKAIOIIME TIPU UCIIOJb30BaHUM TaHHBIX HOPM Ha BCeX ATalax JelCTBUS I1y-
O6myHOTO cepBUTYTa. B paboTe MpoaHaan3npoBaHbl OCHOBHBIE YCJIOBUST U TPUHIIUTIBI YTBEPXKIE-
HUS IIyOJITUIHOTO CEPBUTYTA 110 OTHOIICHMIO K 3¢MEJIBHBIM YIaCTKaM B YaCTHOUM COOCTBEHHOCTH,
a TaKkke MexaHU3M (pOpMUPOBAHMS IUIATHI 3a MOJIb30BaHME ITyOJIMYHBIM CEPBUTYTOM. ABTOP yKa-
3bIBAaET Ha 11eJIECO00Pa3ZHOCTh AeTaIn3alli OIpeeIeHHBIX TTIOHSATUI U YCOBEPIIIECHCTBOBAHUSI CY-
IIECTBYIOIINX HOPM, TIOCKOJIBKY BBeAeHHEIC B neiicTBre B 2018 . HOpMEI, KacamIInecs yTBepK-
MEeHUs TIyOJTUIHOTO CEPBUTYTA B CISIIN(PUICCKUX IIEJISIX, B TOM YMCJIE TSI DKCIUTyaTallii, PEKOH-
CTPYKIIUU U CTPOUTEHCTBA 00BEKTOB MHKEHEPHOTO TUIIAa CUCTEMbI Ta30CHA0XKEHMS, HYKIal0TCsI
B JIOTIOJTHEHUM U YaCTUYHOM M3MEHEHUM BBUJY TOTO, UTO OHM HE B TTOJTHOM Mepe OTBEYalOT MO-
CTaBJICHHBIM TI€pe TOCyIapCTBOM 3amadaM I10 Ta3u(UKAIIUM CTPAHBI B MAKCUMAJIBHO CXKAThIE CPO-

KH.

KiroueBblie ¢/ioBa: SHEpTreTUYECKOE MPaBo, IIPABOBOE PEXKUM DHEPTreTUYECKUX OOBEKTOB, JTMHEH -
HBII 00BEKT CUCTEMbI Ta30CHAOXKEHUS, ITYOIUIHbBINA CEPBUTYT.

Jns uurupoBanmnsa: AHkaHoB [1.C. [Tpo6esbl IpaBOBOIro peryJiMpoBaHUsI yOJIUYHOTO CEPBUTYTA B Lie-
JISIX CTPOUTEJIbCTBA JIMHEHOTO 00BbeKTa CUCTeMbl ra3ocHabxeHus // [1paBoBoil sHepreTuyeckuit ¢ho-
pyMm. 2024. Ne 2. C. 54—60. DOI: 10.61525/S231243500031372-7

The availability of natural resources on the territo-
ry of a State is one of the most significant factors in
determining the long-term prospects for its develop-
ment. The most critical, relevant, and demanded en-
ergy resources include such types of fuel as oil and
gas, which are essential for a number of reasons.

Russia is the sixth largest holder of oil reserves and
the third largest producer of oil in the world. In terms
of gas, Russia occupies the top position in the world
with regard to gas reserves and the second position
with regard to gas production. It should be taken into
account that Russia will have sufficient oil reserves for
only 21 years, while its gas reserves will last for
75 years [1].

Moreover, gas is a more environmentally friendly,
energy-intensive, and inexpensive resource compared
to oil. It can be transported either in a liquefied form
or through gas pipelines. The second option appears
to be the most preferable, as it allows for the trans-
portation of significant volumes of gas over long dis-
tances with minimal risks.

In 2021, the Government of the Russian Federa-
tion approved an action plan for the introduction of
a socially oriented and economically efficient system
of gasification and gas supply of the constituent enti-
ties of the Russian Federation. According to this plan,
by 2030 the level of gasification of the population of
the constituent entities of the Russian Federation
should reach 82.9% [2].

To achieve such high performance, it is necessary
that all elements of the system function as a unified,
coherent mechanism. This ensures that each stage of

gasification, including the necessary permits, gas
pipeline construction or commissioning, proceeds
according to a pre-determined scenario.

It is understood that the legislative framework in
this scenario serves as a kind of bridge, connecting
the ambitious idea with the projected result.

The construction of a gas pipeline is a complex
process that involves, among other things, the iden-
tification of land plots to be used for the location of
the gas pipeline and the registration of the necessary
titles to these land plots.

Public servitude has emerged as a highly conve-
nient method for formalizing titles to land and land
plots required for the location of linear facilities [3],
including gas pipelines, after Federal Law No. 341-
FZ [4] dated August 3, 2018, (hereinafter referred to
as the Law) amended the land legislation to simplify
the procedure for the location of linear facilities.

Even during the process of formulating and refin-
ing the draft of the aforementioned normative legal
act, experts expressed uncertainty regarding the
structure selected by the legislator.

In this context, M.V. Bocharov pointed out that,
from the standpoint of social development, this law
is both necessary and useful. It enables the formal-
ization of placement of engineering structures that
are in public need to be completed three or four times
faster. As we all know, engineering structures are in-
dispensable for housing construction, industrial de-
velopment, and modern agriculture — and these are
precisely the challenges afflicting our society [5].
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According to Ye.A. Sukhanov, however, land plots
for the purposes specified in the Law will be trans-
ferred for use to the subjects of public servitudes not
by agreements with their owners, but by decisions of
public authorities adopted on the basis of “reason-
able proposals” of entities requesting the establish-
ment of public servitudes. With regard to private
ownership of land, this approach is at least somewhat
perplexing. It is evident that the construction of a lin-
ear facility across a land plot effectively eliminates the
land’s economic value and, in many instances, im-
pedes its normal use. This results in the owner being
left with a “naked right” (nudum ius) [5].

After nearly six years of implementation, it can be
concluded that the Law, as its name suggests, was in-
tended to simplify, systematize, and expand the algo-
rithms of using the structure of public servitude to lo-
cate various linear facilities. However, it has proven
to be a contradictory piece of legislation, giving rise
to a number of issues, particularly in situations where
the land plots intended for the establishment of pub-
lic servitudes are privately owned.

Chapter V.7, Establishment of Public servitudes for
Certain Purposes, of the Land Code of the Russian
Federation (hereinafter referred to as the Land Code
of the Russian Federation) contains gaps, inconsis-
tencies, and valuation concepts that leave room for
free interpretation and judicial discretion, where
a proper degree of “transparency” and legal certain-
ty will not only help avoid disputes, but also acceler-
ate the process of establishing public servitudes and
the conclusion of the relevant agreement between the
gas distributor and the owner of the land plot.

Free interpretation, i.e. the possibility for the servi-
tude holder or the owner of the land plot to interpret
the meaning of the rule of law in their favor, which re-
sults, for example, in a disagreement regarding the
amount of payment for the use of public servitudes,
or the disagreement of the holder of title to the land
plot with the order to approve the public servitude due
to the presence, in their opinion, of conditions that
make further use of the land plot for its intended pur-
pose impossible, inevitably leads to a court dispute.

Consequently, the contested matter is left to the
discretion of the court, which appears to be an unsat-
isfactory solution due to the existing deficiencies in
the legislation and improperly interpreted wordings.

For example, a refusal to approve a public servi-
tude will ensue if the activities for the implementa-
tion of which a public servitude is sought, including
restrictions on titles to a land plot provoked by such
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activities, will result in the impossibility of operation
or significant difficulties in the operation of the land
plot and the real estate unit located on it as permit-
ted for a period exceeding three months in respect of
land plots intended for housing construction (includ-
ing single-family home construction), personal sub-
sidiary farming, gardening, or horticulture by citizens
for non-commercial purposes, or one year in respect
of other land plots.

Firstly, it is unclear what is meant by the term “sig-
nificant difficulties”. It is also unclear how these dif-
ficulties differ from the impossibility of use and by
what criteria such difficulties can be identified in re-
lation to each land plot, given that a linear facility of
the gas supply system is laid through a certain num-
ber of such plots and the decision to approve public
servitudes is basically made for all land plots at once.

There is no doubt that a private land owner will
perceive the construction of a linear facility of the gas
supply system on their land plot as a reason for the
impossibility of its future use, because such an en-
cumbrance, which, by the way, cannot be waived, de-
tracts from the land plot’s marketability.

The servitude holder, in this case the gas distribu-
tor, despite the fact that disagreements arise only
when approving public servitudes on privately owned
land plots, will endeavor to minimize the already im-
pressive costs by laying the route of the gas pipeline
along the optimal and shortest trajectory. This is of-
ten not possible, as the distributor is unable to choose
through which land plots to lay the linear facility.

Secondly, the issue of establishing public servi-
tudes is referred to the competence of state or local
authorities based on the purpose of establishment.
That is to say, the degree of “significant difficulties”
is determined when deciding on the petition of a per-
son interested in establishing a public servitude with-
out the participation of the land plot owner. Given
the lack of transparency and certainty in the concept
of “significant difficulties”, this will exacerbate the
degree of disagreement between the land plot owner
and the servitude holder.

Furthermore, the phrase “significant difficulties” is
used in clause 13 of Article 23 of the Land Code of the
Russia Federation, which stipulates that owners of ti-
tles to land plots may petition the relevant authorities
responsible for the approval of public servitudes and
request a commensurate remuneration where the ap-
proval of public servitudes has resulted in significant
difficulties in the use of the land. If this provision is
interpreted in a formal manner, the remuneration for
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public servitudes is contingent upon “significant dif-
ficulties” in the use of the land. Does this imply that,
in the absence of such difficulties, the land plot own-
er will be unable to demand a commensurate remu-
neration for the approval of the public servitude?

It is also necessary to consider the relationship be-
tween this rule and Article 39.46 of the Land Code of
the Russian Federation, which requires the person
who benefits from the establishment of a public ser-
vitude to pay for it. That is, it can be assumed that
clause 13 of Article 23 of the Land Code of the Rus-
sian Federation serves as a special rule to Article 39.46
of the Land Code of the Russian Federation and is
subject to compensation separately from the remuner-
ation for the use of public servitudes (i.e., only in the
presence of “significant difficulties”). This is partic-
ularly relevant in light of the fact that clause 13 of Ar-
ticle 23 of the Land Code of the Russian Federation
refers to the Methodological Recommendations [6]
on the calculation of remuneration for the use of pub-
lic servitudes. Or are there completely different fac-
tors involved in the approval of public servitudes?

It is of interest to note that clause 7 of Article 39.46
of the Land Code of the Russian Federation also ad-
dresses the Methodological Recommendations with
regard to the establishment of remuneration for pub-
lic servitudes. At the same time, clause 8 of Arti-
cle 39.46 of the Land Code of the Russian Federa-
tion stipulates that remuneration for public servitudes
is payable to the land proprietor with whom an agree-
ment on the use of a public servitude was previously
concluded in accordance with the established proce-
dure, i.e. there is a predetermining condition for such
remuneration.

The manner in which compensation is to be made
in the event of “significant difficulties” in the opera-
tion of a land plot and real estate on it is not speci-
fied in clause 13 of Article 23 of the Land Code of the
Russian Federation. Furthermore, the rationale be-
hind the designation of municipal or state authorities
as the obligatory entities responsible for making such
compensation is unclear. In practice, however, the re-
muneration for the use of public servitudes is paid by
the gas distributor who builds and subsequently op-
erates the gas pipeline. This is because it is the orga-
nization that requests the encumbrance of a land plot
with a public servitude and subsequently concludes
the necessary agreement with the land plot owner.

It appears that clause 5 of Article 23 of the Land
Code of the Russian Federation (which, in accor-
dance with clause 2 of Article 39.39 of the Land Code

of the Russian Federation, is mandatory when ap-
proving public servitudes) is quite contradictory. This
is because the encumbrance of a land plot with a pub-
lic servitude does not deprive the title holder of the
rights of disposal, use, and possession of this land.

Given that the impossibility of use, as stipulated in
subclause 4 of clause 1 of Article 39.44 of the Land
Code of the Russian Federation, albeit for a certain
period of time, directly contradicts the right to use,
i.e. literally prevents the operation of the land plot by
the title holder, the cumulative interpretation of the
above articles gives rise to legal uncertainty.

It is possible that the legislator intended to convey
that the impossibility of use is temporary and there-
fore does not deprive, but only restricts the title hold-
er in their right to use. However, in this case, the arti-
cle should contain a more detailed and clear wording.

It is not permitted to undertake major repairs, re-
construction, operation, or construction of gas pipe-
lines on land plots used for any personal purposes,
including gardening, personal subsidiary farming,
horticulture, and single-family home construction,
through the approval of public servitudes, in accor-
dance with clause 5 of Article 39.39 of the Land Code
of the Russian Federation. This is, in principle, a rea-
sonable and logical position to take.

But there is one aspect that requires further con-
sideration. The aforementioned rule stipulates that in
exceptional cases (for example, reconstruction, capi-
tal repair, and operation of engineering structures) the
approval of public servitudes remains permissible.

It can be concluded, therefore, that only the ap-
proval of public servitudes for the purpose of con-
struction of a gas pipeline on lands intended for per-
sonal needs, such as gardening, horticulture, person-
al subsidiary farming, and single-family home con-
struction, is inadmissible.

At the same time, the procedures to be performed
for major repairs and reconstruction of a gas pipeline
are nearly identical to those for construction.

It remains unclear why the construction of engi-
neering structures was excluded from the purposes for
which public servitudes may be sought for certain
types of land plots.

It turns out that the gas distributor should consid-
er this legal restriction when constructing a gas pipe-
line and be prepared, if necessary, to enter into a lease
agreement with the owner of land intended for per-
sonal needs, such as gardening, horticulture, person-
al subsidiary farming, and single-family home

ENERGY LAW FORUM, 2024, Iss. 2, pp. 54—60 / TIPABOBOM ®HEPTETUUYECKHUUN ®OPYM, 2024, Ne 2, c. 54—60



58 Anikanov P.S.

construction. However, the owner may refuse to en-
ter into such lease agreement if they consider it not
profitable for themselves. This may affect the entire
construction process, as the design documentation
will have to be modified.

In accordance with the stipulations of clause 1 of
Atrticle 39.41, the period during which the operation
of a land plot will be significantly challenging or en-
tirely impossible includes the period of current or
major repair, construction, and reconstruction of
a gas pipeline.

Accordingly, in order to circumvent the refusal to
approve a public servitude and the subsequent neces-
sity to purchase a land plot from the title holder (Ar-
ticle 39.48 of the Land Code of the Russian Federa-
tion), the gas distributor is obliged to perform any
works (gas pipeline construction, reconstruction, or
repair) on land plots other than those intended for
personal needs, such as gardening, horticulture, per-
sonal subsidiary farming, and single-family home
construction, within a period not exceeding one year.
Furthermore, on land plots used for single-family
home construction, etc., the aforementioned works
are to be performed within three months.

It is evident that the legislator’s approval of the
above terms was driven by the objective of ensuring
the implementation of clause 8 of Article 23 of the
Land Code of the Russian Federation, which pertains
to the establishment of public servitudes on the most
unburdensome conditions for the land plot owner.
However, this approach may potentially compromise
the quality of works performed by the gas distributor
and subsequently the safety of operation of the con-
structed, reconstructed, or repaired gas pipeline,
which in turn is classified as a hazardous production
facility. Any breakdown of this facility may result in
catastrophic consequences.

In the context of the terms of establishing public
servitudes, it is important to note the following.

In general, perpetual infrastructural public servi-
tudes play a significant role in the implementation of
private-public interests of holders of public servitudes
for specific purposes [7].

For the purposes of constructing and subsequent-
ly operating a linear facility of the gas supply system,
the perpetual nature of public servitudes or their es-
tablishment for the period of gas pipeline activity is
considered to be the most suitable option for a num-
ber of reasons.

GAPS IN LEGAL REGULATION OF PUBLIC SERVITUDE FOR THE PURPOSES...

Firstly, as a general rule, a linear facility of the gas
supply system provides settlements, large production
facilities, and health care, education, social protec-
tion, and social security facilities with energy resourc-
es. This is of high importance for the development of
infrastructure.

Secondly, a constructed gas pipeline does not in
any way impede the intended use of a land plot, pro-
vided that certain safety requirements are met.

Thirdly, the land plot owner will receive compen-
sation for the public servitude in perpetuity, in addi-
tion to the benefits they will derive from the use of
their land plot.

However, the current legislation permits the ap-
proval of public servitudes for the purposes of oper-
ation, reconstruction, and construction of, inter alia,
linear facilities of gas supply systems only for a fixed
term of 10 to 49 years.

Furthermore, the Land Code of the Russian Fed-
eration does not provide a mechanism for the prolon-
gation of previously established public servitudes if
necessary. Instead, it merely authorizes the servitude
holder to request servitude approval for a new term
before the expiration of the existing servitude. It is
unclear whether the previous servitude will be ex-
tended or a new servitude will be approved.

In accordance with clause 4 of Article 39.47 of the
Land Code of the Russian Federation, the term of
agreements on the use of public servitudes should co-
incide with the term of public servitudes approved by
the decision on their establishment.

The question remains as to whether it is possible to
simply make the necessary amendments to the exist-
ing agreement concluded with the land owner in ac-
cordance with Article 39.47 of the Land Code of the
Russian Federation, or whether it is necessary to con-
clude a new agreement. In light of the aforementioned
considerations, it is pertinent to inquire as to the remu-
neration for public servitudes in such circumstances.

Furthermore, questions arise regarding the rules
governing the process of making a land plot fit.

As previously stated, the period when the use of
a land plot becomes impossible or significantly chal-
lenging includes the period of engineering structure
construction. In accordance with subclause 4 of
clause 1 of Article 39.44 of the Land Code of the
Russian Federation, in the case of gas pipeline con-
struction, this period should not exceed one year.

By virtue of clause 6 of Article 39.43 of the Land
Code of the Russian Federation, when requesting the
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approval of public servitudes for the purposes of en-
gineering structure reconstruction or construction,
public servitudes are approved for the location of
such structure.

The Ministry of Economic Development of the
Russian Federation, in its Letter No. OI'-J123-3142
dated April 2, 2020, states that the concept of “loca-
tion of linear facilities” includes the construction, re-
construction, and operation of linear facilities [8].

It means that when a public servitude is estab-
lished, let’s say, for a period of ten years, the con-
struction of a linear facility of the gas supply system
will be completed within a maximum of one year.
The remaining nine years will be dedicated to the op-
eration of the facility.

The Land Code of the Russian Federation stipu-
lates that the servitude holder should render the land
plot exploitable in accordance with its permitted use
no later than within three months after the comple-
tion of operation, conservation, demolition of the en-
gineering structure for the purpose of location of
which the public servitude was approved, its current
or major repair, and construction.

It is not entirely clear whether the servitude hold-
er is obliged to perform works to make the land plot
fit for use after each stage (construction, repair, and
operation) specified in clause 8 of Article 39.50 of the
Land Code of the Russian Federation, or whether
they are obliged to do so at the end of all stages.

The latter option will place the land plot owner in
a disadvantageous position, as they would be at risk
of having their plot rendered serviceable only after
10 years.

The very nature of the measures taken to render
the land plot fit for use, in the context of the mean-
ing of “significant difficulties”, is also suggestive. In
such a situation, is the land plot owner entitled to
seek an appropriate remuneration from the state or
local authorities in accordance with clause 13 of Ar-
ticle 23 of the Land Code of the Russian Federation?

The most critical issue in regulating the approval
of public servitudes is the mechanism for determin-
ing the amount of compensation for public servi-
tudes. It is the amount of this remuneration that of-
ten leads to litigation between the servitude holder
and the land plot owner, and there is a rational ex-
planation for this.

The remuneration for public servitudes is deter-
mined in accordance with the Federal Law on Ap-
praisal Activities in the Russian Federation and the

Methodological Recommendations (clause 7 of Arti-
cle 39.46 of the Land Code of the Russian Federation).

The Methodological Recommendations define the
remuneration for public servitudes as the difference
between the market value of land (in the case of es-
tablishing a servitude over a privately owned plot) be-
fore and after the approval of a public servitude.

In accordance with clause 1 of Article 66 of the
Land Code of the Russian Federation, the market
value of a land plot is determined in accordance with
the federal law on appraisal activities. This law de-
fines the market value as the most probable price at
which it is possible to sell the relevant property being
appraised on the open competitive market [9]. While
it is possible to calculate the market value of a land
plot before the approval of a public servitude, for ex-
ample, through sales comparison or by analyzing
sales offers for similar land plots in the region, the
market value of a land plot after the approval of
a public servitude is a much more complicated issue.

Consequently, the market value of a land plot is an
inherently unstable estimate. Indeed, the legislator
has delegated the calculation of remuneration for
public servitudes to the discretion of an expert, as the
court, confronted with a discrepancy between the ser-
vitude holder and the land plot owner regarding the
amount of remuneration for a public servitude, will
arrange a forensic examination.

In practice, there are often situations where three
expert opinions are presented to the court (case
No. A05-6826/2021) [10], in which the amount of re-
muneration for public servitudes differs significantly.
The expert representing the land plot owner absolutes
the amount of remuneration for the public servitude,
whereas the expert representing the servitude holder
arrives at a very modest result. The forensic expert at-
tempts to find a solution that strikes a balance be-
tween the two positions.

In light of these circumstances, it is evident that
there is no objective and fair amount of remuneration
for public servitudes.

Furthermore, the provisions of the Land Code of
the Russian Federation on public servitudes are re-
plete with valuation terminology, such as “the least
onerous conditions” (clause 8 of Article 23 of the
Land Code of the Russian Federation), “rational use
of land” (clause 9 of Article 23 of the Land Code of
the Russian Federation), etc.

On top of all that, clause 3 of Article 23 of the Land
Code of the Russian Federation stipulates that public
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servitudes should be approved in accordance with the
Land Code of the Russian Federation. The provisions
of the Civil Code of the Russian Federation on servi-
tudes (which are, in fact, quite scarce) are not appli-
cable to legal relations existing in connection with the
approval, implementation, and termination of public
servitudes. In light of the aforementioned consider-
ations, another question arises: do the general rules
of the Civil Code of the Russian Federation also ap-
ply to the agreement on the use of public servitudes,
or is it necessary to apply exclusively Article 39.47 of
the Land Code of the Russian Federation?

In conclusion, it should be noted that the rules in-
troduced in 2018 regarding the approval of public ser-
vitudes for specific purposes, including for the opera-
tion, reconstruction, and construction of engineering
structures of the gas supply system, require supplemen-
tation and partial amendment. This is due to the fact
that they do not fully align with the State’s objectives
of gasifying the country in the shortest possible time.

The legislation provides certain tools that simplify
the location of a number of power industry facilities
on land plots and the registration of titles to such
plots for energy companies. Nevertheless, it is now
necessary to construct an integral legal framework
that ensures a comprehensive consideration of the
multifaceted interests of the parties involved in com-
plex legal relations arising from the location of elec-
tric power facilities [11].
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