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Abstract. This article examines the primary challenges associated with the legal regulation of place-
ment of energy facilities on land and land plots owned by the state or municipality without provid-
ing land plots and establishing easements or public easements. This paper considers the legal insti-
tution in question as a legal regime for permitting the use of lands and land plots by persons subject
to the limitation of the rights of the owner. It notes that the possibility of its use implies a mixed le-
gal nature, since the expression of the user’s will is supported by the need to issue an act by an au-
thorized body (permit). The author of this article concludes that the issue of charging fees for the
use of land and land plots should be legislatively regulated in accordance with Chapter V.6 of the
Land Code of the Russian Federation. This rule would ensure uniformity in the regulation of the
legal relations under consideration.
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AnHoTanus. B HacTosIIIel cTaThe MccieqoBaHbl OCHOBHBIC ITPOOJIEMBI IIPABOBOTO PETYIMPOBAHUS
pa3MelIeHUsT SHEPTeTUUYECKUX OOBEKTOB Ha 3eMJISIX U 3eMEJIbHBIX Y9aCcTKaxX, HAXOISIINXCS B TO-
CyIapCTBEHHOM WJIU MYHMIIUIIAIbHON COOCTBEHHOCTH, 0€3 MpeaoCTaBIeHUs 3eMeJIbHbBIX y4acT-
KOB 1 YCTaHOBJICHUSI CEPBUTYTA, IIyOJIUMIHOTO cCepBUTYTa. B maHHOIT paboTe Ha3BaHHBIN ITPAaBOBOM
MHCTUTYT pacCMaTPUBAETCs B KAYECTBE IIPABOBOTO PEXXKMMAa JO3BOJICHUS UCIIOIb30BaHUS JINIIAMU
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3eMeJib U 3eMeJIbHBIX YY4ACTKOB IIPH YCJIOBUU OrpaHUYEHUS IIpaB COOCTBEHHMKA, IIPU 3TOM 00pa-
IaeTcd BHUMaHUE Ha TO, 9YTO BO3MOXKHOCTb €ro MCITOJIb30BaHUS MOIpa3yMeBaeT CMEIIaHHYIO Ipa-
BOBYIO IIPUPO/Y, IOCKOJIbKY U3bSIBJICHIE BOJIU I10JIb30BaTE/Isl MIOAKPEIUISIETCS HEOOXOIUMOCThIO
BBIIaYM aKTa yIIOJTHOMOYEHHBIM OpraHoM (pa3peleHusi). ABTOP CTaThbU IIPUXOAUT K BBIBOAY O HE-
00XOIMMOCTHU 3aKOHOIATEIBHOIO YPEryJINPOBAaHMS BOIIPOCA O B3UMAaHMWH IJIATHI 32 UCIIOJIh30Ba-
HHE 3eMeJIb U 3eMeJIbHBIX YYaCTKOB B COOTBETCTBHMH ¢ TJI. V.6 3eMenbHOTO Koaekca Poccuiickoit
Ddenepanuu. JlaHHass HOpMa ITO3BOIMIIA OBl JOCTUYD €MIMHOOOPA3US TIPU PETYIUPOBAHUI paccMaT-
pUBaeMBbIX IPABOOTHOIIICHUIA.

KiroueBble cj10Ba: SHepreTMYECKOE MPaBo, IIPaBOBOM PEXKUM SHEPreTUYECKUX OOBEKTOB, 36MEJIb-
HBII y4aCTOK, CEPBUTYT, MyOJIUIHBIN CEPBUTYT.

Jaa uutupoBanus: Ceupuaoa J[.A. ITpoGaeMbl TpaBOBOro peryJaupoBaHusl SKCIyaTalliy orac-
HBIX IPOU3BOJACTBEHHBIX OOBEKTOB B OTCYTCTBHE O(DOPMIICHHOTO TIpaBa Ha 3eMeJIbHbIC YJacTKU //
IMpaBoBoii sHepreTrueckuit popym. 2024. Ne 2. C. 69—73. DOI: 10.61525/S231243500031374-9

In general, the use of land and land plots owned
by the state or municipality is associated with their
provision on the right of ownership, lease, gratuitous
right-of-use or by establishing easements or public
easements.

On March 1, 2015, Federal Law No. 171-FZ on
Amendments to the Land Code of the Russian Fed-
eration and Certain Legislative Acts of the Russian
Federation dated June 23, 2014, introduced Chap-
ter V.6, Use of State or Municipally Owned Land or
Land Plots without the Provision of Land Plots and
the Establishment of Easements and Public Ease-
ments, into the Land Code of the Russian Federa-
tion. This marks the formation of a legal institution
of the same name in the Russian land legislation.

In accordance with Article 39.33 of the Land Code
of the Russian Federation, state or municipally
owned land or land plots, with the exception of land
plots granted to citizens or legal entities, may be used
without the provision of land plots and the establish-
ment of easements and public easements in ten spec-
ified instances, including, but not limited to, engi-
neering surveys, the major or current repair of a lin-
ear facility, the construction of non-permanent build-
ings and structures (including fences, cabins, sheds),
the storage of construction and other materials and
equipment to support the construction and recon-
struction of linear facilities of federal, regional, or lo-
cal significance. Such facilities include, in particular,
oil and gas pipelines, which are classified as hazard-
ous production facilities in accordance with Federal
Law No. 116-FZ on Industrial Safety of Hazardous
Production Facilities dated July 21, 1997.

In order to establish rights to land and land plots
for the purpose of operating the aforementioned fa-
cilities, energy companies predominantly use the

institution of public easement established by the state
executive authority. This is because organizations op-
erating such facilities, in the course of their business
activities, satisfy public interests of the population in-
terested, among other things, in the gasification of
their places of residence.

The use of public land and land plots without pro-
vision inherently constitutes a legal title-less use.
While these legal relations are legal, they do not im-
ply that the user has a statutory title.

In identifying the legal nature of the legal relations
under consideration, the Constitutional Court of the
Russian Federation noted that the federal legislator,
in consideration of the existing diversity of types of
structures and their functional and technical charac-
teristics, provided for the possibility of placing
a number of structures without granting publicly
owned land plots and establishing easements, i.e.
without registering the rights of owners of such struc-
tures to these land plots. The Constitutional Court of
the Russian Federation has determined that this le-
gal regulation is intended to facilitate the prompt
(without the need for registration of title documents
for land) placement of certain facilities, taking into
account their special characteristics and purpose [1].

The types of facilities that can be placed on state
or municipally owned land or land plots without the
provision of land plots and the establishment of ease-
ments are outlined in the similarly-named List,
which was approved by Resolution of the Govern-
ment of the Russian Federation No. 1300 of Decem-
ber 3, 2014. This List is closed and contains thirty-
four categories of facilities, including gas pipelines
and other pipelines with pressure up to 1.2 MPa,
which placement does not require a construction per-
mit [2].
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The legal institution under consideration is per-
ceived by the author of the article to be highly ambig-
uous. This is likely the reason it is not reflected in the
rules of land legislation on the limited right of use of
other people’s land plots, lease, and gratuitous right
to use land plots (Chapter IV of the Land Code of the
Russian Federation), nor in the rules on the grounds
for the emergence of rights to land plots provided
from state or municipally owned land (Article 39.1 of
the Land Code of the Russian Federation). It is im-
portant to highlight that the matters under discussion
are precisely the type of legal research that should be
conducted [3].

Thus, although the right to land or land plots is ac-
quired, it is not explicitly named as a right in the
Land Code of the Russian Federation. This cannot
but raise questions both among theoretical legal
scholars and in law enforcement practice.

According to clause 2 of Article 39.33 of the Land
Code of the Russian Federation, the ground for the
use of such land or land plots is the permission of an
authorized body.

Despite the Rules for Permissions to Use Land or
Land Plots Owned by the State or Municipality ap-
proved by Resolution of the Government of the Rus-
sian Federation No. 1244 dated November 27, 2014,
the author of this article considers it necessary to
draw attention to the fact that the terms of the con-
sidered chapter of the Land Code of the Russian
Federation has yet to be recognized as a comprehen-
sive regulatory framework for the use of land and land
plots without provision. This is due to the absence of
essential information, including details on the com-
pensatory nature of such use, categories of land on
which facilities are placed or planned to be placed,
and types of permitted use of land plots [4].

In accordance with subclause 7 of clause 1 of Ar-
ticle 1 of the Land Code, one of the principles on
which this Code and other acts of land legislation is-
sued in accordance with it are based is the principle
of fee-based use of land. This principle states that
land may be used in any way for a fee, except as es-
tablished by the Federal Laws and laws of constitu-
ent entities of the Russian Federation.

In accordance with the clarifications of the Minis-
try for Economic Development of Russia of 2016,
land or land plots that are in state or municipal own-
ership shall be used without the provision of land
plots and the establishment of easements in all cases
stipulated by Article 39.33 of the Land Code of the
Russian Federation free of charge [5].

The Supreme Court of the Russian Federation op-
posing stance on this matter, reasonably stating that
“a contract for the placement of a relevant facility on
state or municipal land and a land plot lease contract
have a similar legal nature, given that both are relat-
ed to the use of land. Consequently, the use of land
under a contract for the placement of a facility with-
out the provision of a land plot should be subject to
the same legal regulation in the matter of payment as
that stipulated by Article 65 of the Land Code of the
Russian Federation, which states that one of the
forms of payment for the use of land is rent. Other-
wise, the parties to these legal relations would be in
an unequal position. Furthermore, the placement of
stalls is one of the uses of land plots, and as such, is
subject to a fee. This is because the federal laws or
laws of constituent entities of the Russian Federation
do not stipulate otherwise” [6].

In contrast to this point of view, there is court
practice indicating that the use of land or land plots
for the purposes in question is free of charge. The ra-
tionale is that the obligation to make payments aris-
es when land plots are used under any right, while the
use of land plots for the purpose of placing facilities
listed in Article 39.33 of the Land Code of the Rus-
sian Federation does not give rise to proprietary rights
subject to state registration. A permit for the use of
land plots is not a document of title to a land plot. It
authorizes only limited use and possession of land
plots. A permit allows an individual to use a land plot
without the need for a decision to provide it from
state authorities or local self-government bodies or
relevant contracts to be concluded with these bodies
[7].

In order to partially settle the controversial issue
of the compensatory nature of the use of land and
land plots without provision, “other payment stipu-
lated by the Land Code of the Russian Federation”
as a form of payment for the use of land, in addition
to land tax and rent, was added to clause 1 of Arti-
cle 65 of the Land Code of the Russian Federation
in 2021. However, the rules of the Land Code of the
Russian Federation do not set forth separately the
payment for the use of land in cases established by
Chapter V.6 of the Land Code of the Russian Feder-
ation. Among other things, there appears to be a con-
tradiction between the introduced rule and sub-
clause 7 of clause 1 of Article 1 of the Land Code of
the Russian Federation. This subclause states that
federal laws or laws of constituent entities of the Rus-
sian Federation establish exceptions when the use of
land is free of charge.
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The courts have taken a controversial stance on the
absence of rules in regional regulatory legal acts re-
garding the gratuitousness of land use and the proce-
dure for calculating and paying fees for the use of
land plots. Accordingly, the absence in a regulatory
act of a constituent entity of the Russian Federation
of a condition on the paid placement of facilities on
land plots without their provision, according to the
judicial body, does not establish free placement. This
circumstance should be explicitly stated in the rele-
vant regulatory act, which follows from the content
of the general principle of paid land use [8].

In light of the above, the author of this article be-
lieves that it is necessary to introduce legislative reg-
ulation of the issue of charging fees for the use of land
and land plots in accordance with Chapter V.6 of the
Land Code of the Russian Federation. This rule
would ensure uniformity in the regulation of the le-
gal relations in question.

In addition to the above, we should not forget
about clause 1.1 of Article 39.20 of the Land Code of
the Russian Federation that establishes a prohibition
on providing state or municipally owned land plots
for ownership or lease to owners and other right hold-
ers of structures on such land plots, if these structures
may be placed on land plots under easement, public
easement, or in accordance with Article 39.36 of the
Land Code of the Russian Federation.

This approach raises questions about the logic of
the legislator regarding the prioritization of the use of
land and land plots in accordance with Chapter V.6
of the Land Code of the Russian Federation over the
provision of land plots under ownership or lease
rights seems unclear. Furthermore, the Ministry for
Economic Development of the Russian Federation,
in its letter, noted that the use of land without provi-
sion has a lower degree of legal protection of the right
to use land plots than lease and proprietary rights. It
is difficult to disagree with this conclusion, given that
the legal nature of the structure under review is be-
ing questioned through the lens of the principles of
proprietary rights.

Furthermore, there is a discrepancy between claus-
es 1 and 4 of Article 39.33 of the Land Code of the
Russian Federation. Clause 1 exhaustively defines the
purposes for which land or land plots may be used
without provision, whereas clause 4, on the contrary,
establishes a prohibition for those who have obtained
a permit to construct or reconstruct construction
projects, which, in the opinion of the author of this

article, may be necessary for the purpose of ensuring
the safe operation of gas supply system facilities.

In summary, the author of this article believes that
the described structure can still be considered conve-
nient for organizations in the energy sector, includ-
ing oil and gas supply companies. One of the reasons
for this conclusion is the process of registering rights
to land and land plots located under linear objects,
which is time-consuming [9].

At the same time, the absence of sufficient legal
regulation has prompted concerns and legal disputes
regarding the application of this legal institution in
law enforcement. The enhancements to land legisla-
tion outlined in this article can help address these
challenges.
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