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AnHoTamus. B ctaTbe mpoBeaeH aHAIM3 MaTepUAIOB CYACOHOM IMIPaKTUKHU II0 BOIIPOCaM TEXHOJIO-
TUYECKOTO IIPUCOCIMHEHMS K JIEKTPUUICCKIM ceTIM. PaccMOTpeHHBIE TIpUMepPhI CBUIETEILCTBYIOT
0 TOM, UTO: a) CyIeOHasI IMpaKTUKa IIPOTUBOPEUYNBA, W TIPU BEIHECCHNH PEIICHUA B OTIEIFHBIX CIIY-
Jasgx HapyIlIaeTcsl MPUHIIAIT OMHOKPATHOCTH TEXHOJOTMISCKOTO IMPUCOCTNHEHMS; 0) 3aKOHOIa -
TEIBCTBO O TEXHOJOTUYECKOM IIPUCOCTUHECHNU TPpeOyeT TOpabOTKHM B YaCTU PEIIeHMs BOIIpoca
O TOM, KTO SIBJISIETCSI OOsI3aHHBIM JIMIIOM B YaCTH OILIATHI YCIIYT CETEBOM OpraHM3alliy B CiIydae,
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eCJIM MPOolieaypa TEXHOJIOTUYECKOTrO IIPUCOSAMHEHMSI, HayaTasl IIpU IIepBOHAYAJIbHOM COOCTBEH-
HUKE MOACOEINHSIEMOro 00bEKTa HEIBMXKMMOCTH,, 3aBEPLIAETCS IIPU MOCIEAYIOLIEM COOCTBEHHU -
Ke. B pesysbraTe MpoBeneHHOTO UccienoBaHus c(hOPMYIUPOBAHBI MPEMIOXKEHUS IT0 COBEPIIIeH-
CTBOBAHMIO 3aKOHOAATEJILCTBA, B YACTHOCTH, IIPEIIOKEHO BKITIOYUTH B [IpaBuita 0 TeXHOJIOTHYE -
CKOM TIPUCOEIMHEHUMN HOpMY 00 00si3aHUM TIpaBooObanaTelieil 00beKTOB HEABUXKUMOCTH, Ha TEP-
PUTOPUH KOTOPBIX PACIOJIOXEHO 3HEPTOIIPUHUMAIOIEe YCTPOMCTBO 3asiBUTENIsI, HE YMHUTh
OPEISITCTBUIA CETEBOM OpTaHU3alIM IIPY OCYIIECTBICHUH €10 TEXHOJOTUYECKOTO IIPUCOCINHE-
Hust. Takxke MpemioKeHO JOMOJIHUTh COAePXKaHUe TUIIOBOIO JOrOBOPa TEXHOJIOIMYECKOIO IIpH-
COEIMHEHUS B YaCTU BO3JIOKEHMST 00SI3aHHOCTH TIO OTjIaTe YCJIYT CETEBOI OpraHu3alnuy Ha cob-
CTBEHHMKA 00bEKTa HEIBIZKIUMOCTH.

KumoueBble ciaoBa. OHEPIreTNUYCCKOC IIpaBo, 3HepI‘eTI/I‘I€CKI/II71 IIpaBOIIOPAAOK, TEXHOJIOTMYECKOEC
IIPUCOCANHCHUEC, JOTOBOP TCXHOJOINYCCKOTIOo MpUCOCANHCHUA, IIPUHIWIT OJHOKPATHOCTHU TEXHO-
JJOTUYECKOIO IMPpUCOCANMHEHUA, DJICKTPOCETEBLIC OOBEKTHI.

Jlng mutupoBanus: boponasko A.A. IIpaBonpuMeHuUTEIbHAS IPAKTUKA [0 JOTOBOPY TEXHOJIOI M-
YEeCKOTO IIPUCOSINHEHUS K 3JIeKTPUIECKUM ceTsM // IIpaBoBoii aHepreTndecKuit hopym. 2024,
Ne 2. C. 80—87. DOI: 10.61525/S231243500031376-1
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INTRODUCTION

The energy industry is one of the most important
spheres of life in the today’s world. It covers all pro-
cesses related to generation, transformation and use
of energy to satisfy human needs and develop the so-
ciety. The electrical energy industry is a major indus-
try in the energy complex in general. That’s why the
condition of the energy law and order in the electri-
cal energy industry is of special importance.

V.V. Romanova notes that “the energy law and or-
der constitutes the law and order that relates to the
interaction between all parties to social relations in
the energy industry including relations associated
with search, generation, supply, transportation, trans-
fer, storage of various energy resources, construction
of energy facilities. Efficiency of the energy law and
order largely depends on the efficiency of the system
of legal regulation of social relations in the key sector
of the economy, elements of the legal regulation sys-
tem and the interrelation between them” [1].

Further prospective development of this law and
order type and raising its efficiency level is impossi-
ble if the judicial practice is contradictory and unpre-
dictable, court judgments vary and are opposed one
to another, court judgments and legal justification are
worlds apart from one another while the factual back-
ground is the same.

Scientific justification of bill development is re-
quired to avoid such cases. It is necessary to study
and sum up the law enforcement practice to justify
law improvement proposals.

V.V. Vitryansky points out that one needs to devel-
op civil laws and aim at achievement of the principle
of uniformity of law enforcement to overcome an
economic crisis [2].

The practice shows that regulation of the legal po-
sition of subjects in the technological connection
sphere is insufficient in the electrical energy industry.

Consumers need to be supplied with electrical en-
ergy without any interruptions as receipt of electrical
energy is vitally important, thus, there may be no “in-
sufficient regulation” or any major gaps in the legal
regulation sphere. Such legal consolidation of the
procedure for technological connection of consum-
ers to electrical grids is caused by the desire to ensure
safety of the population and normal functioning of
grid operators.

PROBLEM ONE:
VIOLATION OF THE PRINCIPLE
OF TECHNOLOGICAL CONNECTION
ON A ONCE-ONLY BASIS DUE
TO THE NEED TO DISASSEMBLY
EQUIPMENT OF ELECTRICAL GRIDS

The principle of technological connection on
a once-only basis is an essential basis of the agree-
ment under consideration. Pursuant to Letter of the
Federal Antimonopoly Service of Russia
No. BK/42082/19 of May 21, 2019, On Review of an
Application: “Once-only basis means one-off perfor-
mance of the procedure for technological connection
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of energy receivers of electrical energy consumers,
electrical energy generation facilities, electrical grid
facilities owned by grid operators and other persons
and built electrical energy transmission lines, in the
maximum capacity of such energy receivers stated in
the documents confirming technological connection
in the procedure established by the Government of
the Russian Federation” [3].

Thus, this principle states that upon connection of
a facility to electrical grids, one does not need to “re-
connect” it even in case of disposal of property, in
other words, “no repeated technological connection
of an energy receiver that was duly technologically
connected earlier is required in the event of a change
of the owner or other legitimate holder” [4], payment
for the technological connection procedure is collect-
ed once only. A change of the owner (or the form of
ownership) and reconstruction of a capital facility
without any increase in capacity of an energy receiv-
er requires neither repeated technological connection
nor new payment for the connection procedure [5].
A consumer is only under an obligation to notify the
grid operator of the change of owner of energy receiv-
ers (the Federal Law On the Electrical Energy Indus-
try) by filing an application and preparation of new
documents (Clause 57, Subclause ¢, Clause 59 of the
Technological Connection Rules approved by Reso-
lution of the Government of the Russian Federation
No. 861 of December 27, 2024). These provisions are
stated in detail in Article 26 of the Federal Law On
the Electrical Energy Industry and explained in
Clause 7 of Review of the Judicial Practice of the Su-
preme Court of the Russian Federation No. 3.

The once-only basis of technological connection
is designed to ensure safe and continuous receipt of
paid electrical energy by consumers. However, there
are cases in the legal practice where strict observance
of this principle is not always possible. The problem
is as follows.

A court judgment on disassembly and removal of
electrical grid equipment from a land plot not owned
by a grid operator results in inevitable disconnection
of consumers and thus, violates one of the fundamen-
tal goals of the energy law and order: the opportuni-
ty for safe and continuous receipt of electrical ener-
gy by subjects.

The reviewed situation is the case of violation of
the principle of technological connection on a once-
only basis: the judicial act contradicts the law: the
court is forced to make a judgment that will

knowingly result in a violation of provisions of the
Federal Law On the Electrical Energy Industry.

Such situations most often occur with regards to
a dispute between a grid operator and an owner of the
land plot, where the electrical grid property of the
company is located. If electrical grid facilities are not
registered and entered in the Unified State Register
of Real Estate (USRRE) for some reason, and the re-
lations with the former land plot owner were not duly
documented, the new owner has a justified right to
request removal of the equipment placed on the land
plot.

However, an analysis of the judicial practice proves
that courts not always issue an order to disassemble
the equipment even if the person who placed the
equipment has no documented rights to land. The
reason is that such judgment may result in a violation
of rights of consumers connected to the electrical
grid.

The Supreme Court resolved as follows upon re-
view of one of such cases [6].

A person who had another person’s electrical grid
property on its land plot filed a negative claim to
court for disassembly and removal from its land the
energy transmission line owned by the defendant.
The claim was based on the fact that placement of the
mentioned property on the claimant’s land plot was
not approved by the latter, and the electrical grid
property was not registered in the Unified State Reg-
ister of Real Estate (the protected zone was registered
only). The first instance court dismissed the claim,
however, the appeal court changed the judgment and
obligated the defendant to remove the equipment
from the claimant’s land plot.

The Supreme Court reversed the ruling of the ap-
peal court and remitted the case for a new trial stat-
ing that it was necessary to carry out an additional
study of the impact of disassembly of a part of a lin-
ear facility on the general functionality of the energy
transmission line. Besides, it’s important to mention
that such removal will inevitably result in a violation
of rights of applicants, and the disputed facility is not
an unauthorized construction.

The appeal court dismissed the claim for disassem-
bly of the equipment during retrial stating that the
concrete post located on the claimant’s land plot is
a constituent part of immovable electrical grid equip-
ment, and removal of the constituent part will impact
the capacity of the entire facility and inevitably affect
the connected consumers [7].
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Besides, a study of the judicial practice shows that
courts review and assess, inter alia, the social rele-
vance of disputed facilities: how will removal of prop-
erty affect the interested parties, will the balance of
private and public interests be disrupted in this case
[8]? The person filing such claim also needs to prove
the fact of violation of its rights and justify the impos-
sibility to use the land plot for its intended purpose if
other person’s equipment is located there [9].

Thus, the practice provides enough criteria to de-
termine whether electrical grid property of a grid op-
erator located on other person’s territory is subject to
removal.

In order to ensure uniform law enforcement activ-
ities, simplify the proving procedure, lower the bur-
den on courts and reduce the number of trials, it
seems possible to review the application of a legal
analogy mentioned in Clause 1, Art. 6 of the Civil
Code of the Russian Federation.

Since the legislator failed to directly stipulate the
obligation of commercial entities and other persons
with an applicant’s energy receiver on their territory
to throw no obstacles in the way of technological
connection, the situation at hand (upon origination
of the need to disassemble property and, consequent-
ly, appearance of a risk of violation of the principle
of technological connection on a once-only basis)
may be governed by Paragraph 2, Clause 8 (5) of
Rules No. 861: “In the event of technological con-
nection of energy receivers owned by citizens engaged
in horticulture on land plots located within the terri-
tory for horticulture or other holders of title to real
estate facilities located within the territory for horti-
culture, the horticultural non-profit partnership may
not throw obstacles in the way of a grid operator per-
forming technological connection of such energy re-
ceivers or request any payment”.

At present, there is judicial practice on application
of this clause: courts place horticultural non-profit
partnerships under an obligation to throw no obsta-
cles in the way of technological connection of appli-
cants.

A dispute between Rosseti Lenenergo, PJSC (the
claimant) and Maly Petersburg 1st Generation Hor-
ticultural Non-Profit Partnership of Real Estate
Owners for the obligation to throw no obstacles in the
way of technological connection of an applicant
(third party) was reviewed in the trial in case
No. A56-117463/2022. The energy receiver of the

third party was located within the boundaries of the
territory owned by the defendant.

The grid operator referred to Article 426 of the
Civil Code of the Russian Federation, public and
obligatory character of a technological connection
agreement and stated that it was not entitled to deny
connection of the applicant to the electrical energy
in accordance with Clause 3 of Rules No. 861.

The court resolved that the claimant’s position was
in line with the law and placed the defendant under
an obligation to throw no obstacles in the way of per-
formance of a technological connection agreement:
in accordance with Paragraph 2, Clause 8 (5) of Rules
No. 861, horticultural non-profit partnerships may
not throw obstacles in the way of electrical energy
transfer [10]. Such judicial practice is quite common

[11].

However, courts are forced to apply legal analogy
because the laws currently contain no provision plac-
ing such partnerships and all other parties under an
obligation to throw no obstacles in the way of tech-
nological connection. Let’s review case No. A55-
11996,/2021 as an example [12].

Rosseti Volga, PISC (the claimant) filed a claim
against Voskresenka, LLC (the defendant) for throw-
ing no obstacles in the way of performance of a tech-
nological connection agreement. The claim was based
on the impossibility to connect an applicant using
other means, not touching the defendant’s electrical
grid equipment.

Voskresenka, LLC, is not a horticultural partner-
ship, so Clause 8 (5) of Rules No. 861 cannot be ap-
plied directly. The Commercial Court of the Samara
Region states that the laws contain no special regula-
tion of such situation, that’s why general legal mech-
anisms mentioned in Clause 8 (5) of Rules No. 861
and Clause 6 of Rules No. 861 are to be applied by
analogy.

The Commercial Court of the Tomsk Region ar-
rives at a similar conclusion in the judgment in case
No. A67-13250/2018 [13]. Tomsk Distribution Com-
pany, PJSC (the claimant) filed a claim against Kas-
kad housing association (the defendant) for eliminat-
ing obstacles in the way of technological connection
of applicant’s receivers.

The court applies Clause 8 (5) of Rules No. 861 in
the case under consideration and states that no one
may throw obstacles in the way of electrical energy
transfer as access to electrical energy is a vital
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necessity, and the law contains no regulations to the
contrary. The court also notes that a different judg-
ment would disrupt the balance of interests as the
weaker party to the agreement (the applicant) would
not be protected. Superior courts agreed with the po-
sition of the first instance commercial court.

However, there exists diametrically opposed judi-
cial practice [14].

Thus, the Commercial Court of Saint Petersburg
and the Leningrad Region issued a judgment in case
No. A56-71363/2022 and dismissed the claim filed by
Rosseti Lenenergo, PJSC, for placing Aqua-Plus
Management Company, LLC, under an obligation to
throw no obstacles in the way of performance of
a technological connection agreement.

The first instance court pointed out that
Clause 8 (5) of Rules No. 861 was not applicable to
the case because the defendant was not classified as
a horticultural partnership. Besides, the judgment
stated that commercial entities were not under an ob-
ligation to provide an opportunity for technological
connection to their facilities and that based on Para-
graph 2, Clause 4, Art. 26 of Federal Law No. 35-FZ
of March 26, 2003, On Electrical Energy, such con-
nection was possible only based on an agreement and
on a reimbursable basis. While this article is prepared,
this judgment has not entered into legal force yet, and
is appealed.

The conclusion of the first instance court does not
seem to be fully justified.

Thus, the court judgment states that: “The appli-
cable laws do not place commercial entities under an
obligation to throw no obstacles in the way of new
technological connection...” [15]. This conclusion
directly contradicts Clause 6 of Rules No. 861 that
states that any owner of and holder of title to electri-
cal grid facilities may not throw obstacles in the way
of transfer of electrical energy.

The reference made by court to Paragraph 2,
Clause 4, Art. 26 of Federal Law No. 35-FZ of
March 26, 2003, On Electrical Energy, is also unjus-
tified.

The Supreme Court of the Russian Federation stat-
ed in Ruling No. AITJ116-632 of February 2, 2017,
[16] that a person wishing to transfer electrical ener-
gy had to conform to the legally established criteria
listed in Resolution of the Government of the Russian
Federation No. 184 of February 28, 2015. If a compa-
ny loses the status of a territorial grid operator for

some reason, it is no longer entitled to carry out such
activities on a reimbursable basis and has to observe
the prohibition set in Clause 6 of Rules No. 861.

This position is also described in Explanation of
the Presidium of the Federal Antimonopoly Service
of Russia No. 12 of September 13, 2017: persons that
do not conform to the criteria of territorial grid op-
erators, have to bear the property maintenance bur-
den in accordance with Art. 210 of the Civil Code of
the Russian Federation, may not throw obstacles in
the way of transfer of electrical energy or request any
payment for it [17].

The defendant in the case under consideration is
Aqua-Plus Management Company, LLC. This com-
pany is not a territorial grid operator, so the conclu-
sion of the court that the claimant and the defendant
have to enter into a technological connection agree-
ment seems unjustified.

The performed analysis shows that this matter is
solved differently in the judicial practice, but this is-
sue is extremely important as electrical energy must
be available to everyone. Commercial entities, non-
profit institutions, horticultural partnerships, individ-
ual entrepreneurs and individuals must have an op-
portunity to receive electricity on an uninterrupted
basis.

Thus, in order to minimize the risk of violation of
the principle of technological connection on a once-
only basis, it seems reasonable to amend Paragraph 2,
Clause 8 (5) of Rules No. 861 by removing reference
to property and land plots located within a horticul-
tural partnership and thus expanding the effect of this
paragraph to cover all land plots and other real estate
with placed electrical grid property.

This clause is suggested to be worded as follows:
“When a grid operator performs technological con-
nection, title holders of land plots and other real es-
tate with placed energy receivers of applicants may
not throw obstacles in the way of technological con-
nection of such receivers or request any payment for
it”.

PROBLEM TWO: WHO IS TO PAY
FOR GRID OPERATOR SERVICES
IF THE OWNER CHANGES
IN THE COURSE
OF TECHNOLOGICAL CONNECTION

Apart from the reviewed problem related to the vi-
olation of the principle of technological connection
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on a once-only basis, the law enforcement practice
contains different solutions of the issue associated
with the obligation to pay for the connection proce-
dure. The cause for this problem is as follows.

The most common point of view in the legal envi-
ronment is the position that the essence of the agree-
ment under consideration is fee-based services. This
position was reflected in Russian L.Yu. Akimov,
G.A. Gadzhiev point out that no tangible result in
a material form to be transferred to the applicant is
created as a result of performance of a technological
connection agreement. The value in this case is the
service of technological connection of applicant’s en-
ergy receivers to grids of a grid operator, in other
words, assurance of electrical energy transfer to the
recipient with the use of connected electrical equip-
ment [19]. The judicial practice also tends to believe
the named position to be correct [20].

Following a review of the principle of technolog-
ical connection on a once-only basis from the
standpoint of a service agreement, one arrives at the
following conclusion: a grid operator provides ser-
vices to a specific legal entity or individual, such ser-
vices need to be paid for by the consumer. Thus, it
seems quite logical that the new owner is not under
an obligation to pay for technological connection
once more due to the principle of relativity of obli-
gations (in particular, the existence of this principle
in the Russian legal system is proven by provisions
of the Civil Code of the Russian Federation, e.g.,
Clause 1 Article 307, Clause 3 Article 308 and Arti-
cle 324).

In a real-world context, it’s not uncommon for the
owner to enter into a technological connection agree-
ment and then to sell the real estate to another per-
son before the technological connection procedure is
over. The issue of payment for grid operator services
acquires relevance: who is to pay: the initial or the
new owner?

The currently predominant position is that a tech-
nological connection agreement is a service agree-
ment, so courts rely on Clause 1, Article 779 and 781
of the Civil Code of the Russian Federation and place
the applicant under an obligation to pay for techno-
logical connection services even after transfer of title
to the connected object to another person [21].

However, in this case, in trials, applicants rely on
Article 416 of the Civil Code of the Russian Federa-
tion and state that the obligation is terminated in view
of the impossibility to discharge it because of the

transfer of title to the real estate to another person.
Therefore, any further interaction is to take place
only between the grid operator and the new owner.
However, this position is not fully justified.

In accordance with the explanations given in
Clause 36—37 of Decree of the Plenum of the Su-
preme Court of the Russian Federation No. 6 of
June 11, 2020, “the obligation of a party is terminat-
ed in view of the objective impossibility to discharge
it that arises after origination of the obligation and
bears a non-removable (permanent) character if such
party does not bear the risk of origination of such cir-
cumstances” [22]. However, disposal of property to
another person is a deliberate act, so the provisions
of Article 416 of the Civil Code of the Russian Fed-
eration cannot be applied to the reviewed case. Be-
sides, there exists the principle of relativity of obliga-
tions that stipulates a general rule that an obligation
does not give rise to any rights or duties for anyone
that is not a party to such obligation. Therefore,
while the judicial practice sticks to the position that
a technological connection agreement is a service
agreement, the obligation in the situation under con-
sideration cannot be terminated based on Article 416
of the Civil Code of the Russian Federation.

A potential solution of this matter is tying payment
under the agreement to the origination of title to the
object. That means amendments to Rules No. 861
through wording a provision by analogy to Part 3, Ar-
ticle 158 of the Housing Code of the Russian Feder-
ation: “upon transfer of title to premises in an apart-
ment block, the new owner acquires the former own-
er’s obligation to pay costs of major repair of com-
mon property of the apartment block”.

Thus, one needs to establish whether a technolog-
ical connection agreement has a so-called “real ef-
fect”, in other words, whether the reviewed agree-
ment survives at change of the property owner (e.g.,
as a rent agreement) [23].

This novelty will introduce a fair condition to gov-
ern reimbursement of expenses by the party that re-
ceives material value and help reduce the number of
trials between grid operators and initial and new real
estate owners.

Thus, the performed analysis shows that legal reg-
ulation of rights and obligations of parties to a tech-
nological connection agreement in the energy sphere
requires further reformation based on generalization
of the judicial practice and development of proposals
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for improvement of laws on technological connec-
tion.
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