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Abstract. Currently, one of the reasons for the increase in fuel prices at trading on exchanges is the
use of unfair exchange practices by trading participants, which has been repeatedly emphasized by
the Russian Ministry of Energy and the Federal Anti-Monopoly Service. The concept of “unfair
trading practices” is not enshrined at the level of statutes and regulations of the Russian Federation,
and therefore, exchanges determine actions that relate to such practices at their own discretion, which
entails, in particular, regulatory risks for exchanges, and may negatively affect the market as a whole.
This article analyzes foreign practice in terms of the level of enshrinement of types of unfair prac-
tices: the legislative and/or local level, as well as analyzes the types and criteria of unfair practices
in order to further analyze the implementation of foreign experience in Russian laws or local instru-
ments of exchanges. As a result of a comparative legal analysis, it was revealed that in each jurisdic-
tion there is regulation of unfair practices both at the legislative level and at the level of trading rules,
their types and criteria are established, which allows us to conclude that the regulation of unfair be-
havior in stock trading is an area in which the participation of both an exchange and the state is re-
quired, including in terms of establishing criteria and types of such behavior.
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Annoramusa. B HacTosimmee BpeMsi OMHOM U3 IMIPUYMH POCTa IICH Ha TOIUIMBO Ha OMPIKEeBBIX TOPrax
SIBJISICTCSI IPUMEHEHNE YYaCTHUKAMU TOPTOB HEAOOPOCOBECTHRIX OMPIKEBBIX IIPAKTUK, YTO HEOI -
HOKpaTHo nomuepkuBan u MunsHepro Poccun, 1 @AC Poccun. [MousaTe “HenodbpocoBeCTHBIE
OMp:KeBbIe TIPAKTUKN He 3aKpEeIUICHO Ha YPOBHE HOPMATUBHBIX MPAaBOBBIX aKTOB Poccuiickoit
denepalinu, B CBI3U C YeM OUPXKU CAMOCTOSITEIBHO ONPEISIISIIOT ASMCTBUSI, KOTOPBIE OTHOCSITCS
K TaKMM IIpaKTHUKaM, 4TO BJICYET, B YACTHOCTH, PETYJISITOPHBIC PUCKU IS OUPK M MOXKET HeTa-
TUBHO OTPa3UThCS Ha PHIHKE B IIeJIoM. B maHHOIT cTaThe IIpoaHaIM3NMpPOBaHa 3apyoekHas ITpak-
THKA B YaCTU YPOBHS 3aKPEIUICHUS BUAOB HETOOPOCOBECTHBIX MPAKTUK (3aKOHOIATEILHBIN 1/ MTN
JIOKaJIbHBIN YPOBEHB), a TAKKE MPOAHAIM3UPOBAHBI BUIBI U KPUTEPUU HETOOPOCOBECTHBIX MpaK-
THUK C IIEJIBIO TATbHEHIIIETO aHaIn3a IS UMIJIEMEHTALIMK 3apyOeKHOIO OIThITa B POCCUICKOE 3a-
KOHOIIAaTEJIBCTBO JIU00 JTOKaIbHBIE aKThl OMpK. B pe3ynbpTaTte cpaBHUTEIBHO-IIPABOBOIO aHAIM3a
BBISIBJICHO, YTO B KaXXKI0OU IOPUCIVKIIMY IIPUCYTCTBYET PEryJIMPOBaHNE HETOOPOCOBECTHBIX MPaK-
THK KaK Ha 3aKOHOJIATeJIbHOM, TaK M Ha YPOBHE IIPaBWJI TOPTOB, YCTAHOBJICHBI MX BUIBI I KPUTE-
pHUM, YTO MO3BOJISIET CASIATh BHIBOA O TOM, UTO PEryJIMPOBaHNE HETOOPOCOBECTHOIO MOBEACHUS
Ha OMpPKEBBIX TOPTax SIBISETCS 00JaCThblO, B KOTOPOIl TpeOyeTcsl ydyacTrue He TOJIbKO OUPXKH,
HO UM TOCyIapcTBa, B TOM YMCJI€ B YACTHU YCTAHOBJICHUSI KPUTEPUEB M BUIOB TAKOTO MOBEICHMSI.

KiioueBbie ciioBa: IIpaBOBOC PCryIMpOBaHUC 6I/Ip)K€BI)IX TOBAapPHbIX PBIHKOB, ITPAaBOBOC IMOJIOKECHUEC
Y4aCTHUKOB, TOPTOBbLIC ITPAKTUKH, HCZ[O6pOCOB€CTHOC IIOBECACHUEC.
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In connection with the amendments introduced to
Federal Law No. 325 dated November 21, 2011
“On On-Exchange Trading” [1], the Bank of Russia
is entitled to restrict the performance of actions
(transactions, operations) by individual trading par-
ticipants or prohibit the performance of certain ac-
tions (transactions, operations) by all trading partic-
ipants, in particular if trading participants’ and/or
their clients’ actions (transactions, operations) pose
a threat to the Russian financial market stability,
trading participants’ and/or their clients’ rights and
legitimate interests. There are no criteria whereby the
occurrence of such a case is assessed in statutes and
regulations, regulator’s statutory instruments and its
explanations.

With regard to the commodity market, in order to
ensure transparency of on-exchange trading in the
commodity market in 2019, the Bank of Russia pro-
posed commodity exchanges to develop and approve
a Code of Conduct for Commodity Market Trading
Participants [2], while the content of such a Code
and criteria for “ethics” in statutes and regulations,
regulator’s statutory instruments and its clarifications
are still missing. Currently, commodity exchanges,
together with the professional community, define the
concept of “professional ethics” (fair behavior), the
content of the Code (for example, types of unfair be-
havior), and also establish criteria for fair/unfair be-
havior.

The absence of guidelines enshrined at the regula-
tory level entails multiple risks both for the market as
a whole and for trading participants and exchanges.
For example, the absence of criteria for unfair behav-
ior in the commodity exchange market may result in
the commodity exchange market destabilization, in
particular, the failure to ensure non-discriminatory
access to commodity, price volatility, significant loss-
es for trading participants and their clients, as well as
loss of their reputation.

In connection with the above, it is proposed to
conduct a study of foreign laws and the experience of
the largest commodity exchanges (for the study and
analysis, the largest global commodity exchanges are
selected, on which both spot trading and trading in
derivative contracts the underlying asset of which is
a commodity are performed) in terms of determining
criteria for unfair behavior, types of such behavior,
and also analyze the level at which the types and cri-
teria of such behavior are enshrined.

GREAT BRITAIN

Legal and Regulatory Framework. At the legislative
level, there is practically no description of trading
practices prohibited for use in trading on exchange.
Thus, the Financial Services and Markets Act does
not contain a description of the above practices, how-
ever, the types of such practices can be found in
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different handbooks of the regulator, the UK Finan-
cial Conduct Authority (hereinafter the “Authority”).

According to the Authority’s Handbook [3], in or-
der for the Authority to perform the functions of
overseeing exchanges and protecting investors’ rights,
the Authority evaluates the exchange’s rules and pro-
cedures for, in particular, the existence of the follow-
ing prohibitions in its rules:

— unfair trading practices;

— intentional communication or intentional pub-
lication of false information on trading;

— existence of a prohibition on the following ac-
tions: entering into transactions in which damages are
unlawfully claimed on a party to a contract; entering
into transactions with the intent to create a false or
misleading appearance of trading activity; engaging
in cross-trades for dishonest or illegal purposes; per-
formance of transactions which was agreed upon in
advance and the agreement on entering thereinto was
reached improperly; performing transactions with the
intent to facilitate or conceal potential market abus-
es; performing transactions in which one party does
not intend to settle the transaction or liquidate its po-
sitions.

Besides, the requirements for the proper behavior
of almost all entrepreneurs supervised by the Author-
ity are defined, in particular, in the Authority’s
Handbook, which establishes principles for business
[4]. The principles that must be observed include in-
tegrity, qualifications and due diligence, and compli-
ance with proper standards of market conduct. In this
regard, companies should reasonably assume at the
time of performing actions whether they will violate
these principles. This is a test for a reasonable as-
sumption or a condition of predictability, however,
this test is not the main one according to which a vi-
olation of these principles is determined. The Au-
thority explains that the principles can be followed in
different ways. At the same time, where the behavior
is lower than expected by Authority, it is reasonable
for the business entity to expect consequences for the
chosen behavior, even though such behavior is wide-
spread in the market [5].

According to the Authority’s letter dated Janu-
ary 11, 2023 [6], some brokers hire people who did
not follow proper standards of conduct at their pre-
vious job. This means that the control carried out by
the firm does not correspond to effective risk man-
agement. In order to avoid such practices, as well as
practices of unfair behavior of traders, expressed in
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extracting benefits when performing client transac-
tions, it is recommended, firstly, to review the remu-
neration system, one of the components of which is
non-financial, in particular, the behavior of traders;
and secondly, companies need consider regulatory re-
quirements when hiring new certified employees and
maintain risk records when adverse information is re-
ported on such employees. Firms cannot expect leni-
ency from the Authority if the consequences of vio-
lations have affected the market integrity through the
employment of persons to whom disciplinary mea-
sures have been applied elsewhere before and firms
have not taken additional control and supervision
measures in this respect.

London Metal Exchange. According to the version
of the London Metal Exchange Rules and Regula-
tions authorized by the Board of Directors dated De-
cember 11, 2023, posted on the official website of the
exchange, the trading participant must comply with
high standards of integrity and fair dealing, as well as
comply with high standards of market conduct. Be-
sides, trading participants must act in the best inter-
ests of their clients. The implementation of these
principles consists in compliance with the require-
ments related to the observance of business obliga-
tions, such as integrity, fairness, professionalism, dis-
closures, compliance with the rules regarding the cat-
egorization of their clients, interaction with clients,
management of conflicts of interest, and best execu-
tion rule.

Improper behavior (misconduct) is understood, in
particular, as a violation of the trading rules by a trad-
ing participant, as well as facilitating another party to
commit a violation of the trading rules, if the third
party is obliged to comply with such rules; any behav-
ior that entails or may result in the exchange suffer-
ing a loss of reputation; providing the exchange with
false, misleading or inaccurate information, as well
as other violations that the exchange reports through
notices disclosed on the website.

Behavior that causes or may cause the exchange to
lose its reputation is understood, without limitation,
reference to the contracts entered into not on the
London Metal Exchange as contracts entered into on
this exchange (for example, by specifying this in
a contract).

According to the Rules and Regulations, prohibit-
ed practices include:
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— manipulation or an attempt to manipulate the
market or otherwise abuse or an attempt to abuse the
market or creation of an artificial market;

— entering into a transaction or an attempt to en-
ter into a transaction or a series of transactions de-
signed to create an artificial market whereby prices
and turnover do not truly reflect the business trans-
acted;

— wash trading (wash trading is a form of fictitious
trading in which a transaction or series of transac-
tions is performed under the guise that participants
make real transactions to buy or sell, but in fact the
transactions were made without the intention to take
a real position in the market and without the inten-
tion to execute them, i.e. to take risks) or bogus (fic-
tious) transactions;

— demonstration or an attempt to demonstrate
that trading activity has taken place when it has not
in fact occurred or misleading or an attempt to mis-
lead Exchange staff as to the nature of any trading ac-
tivity;

— intentional or unintentional creation of a disor-
derly market;

— trading, placing orders to trade or encourage
any other person to trade in the same direction (buy
or sale) as a client order with a view to realizing
a profit or avoiding a loss, pursuant to any price
movement brought about by such client order;

— misleading or an attempt to mislead Exchange
staff as to the nature of any orders or transactions;

— manipulation or an attempt to manipulate any
prices or indices set or published by the Exchange;

— an attempt to undertake, procure that another
person undertakes or attempts to procure that anoth-
er person undertakes any behavior that is contrary to
an applicable law or regulation preventing market
abuse [7].

Conclusions.

1. Practices that are prohibited for use in the pro-
cess of trading on exchange can be divided into prac-
tices specified in the laws, including the regulator’s
handbooks, as well as other practices that are not
prohibited by law, but prohibited by the exchange.

2. Some types of prohibited practices, as well as
general principles of doing business, are defined as in
the regulators’ handbooks, which confirm the con-
clusion that the exchange is not a completely inde-
pendent institution in relation to the identification of

certain unfair trading practices. Moreover, the defi-
nition of the fair trading behavior principles is indi-
cated quite widely both in the laws and in the ex-
change rules, which gives wide discretion in assess-
ing the behavior of a trading participant.

3. There are several main criteria that are taken
into account by the legislator when determining
whether the practice is unfair. Such criteria include
the presence (in most cases) of a wrongful intent on the
part of the trading participant, which is expressed in
the desire and opportunity to commit an action, as
a rule, in order to achieve their own benefit using il-
legal methods (for example, the creation of an artifi-
cial market). Based on the proposed, the second cri-
terion can be identified, the use of illegal methods. The
third criterion is the achievement or an attempt to
achieve negative (mainly) consequences for the market.
Besides, when describing unfair practices in the Au-
thority’s handbook and Exchange Rules and Regula-
tions, market conditions (current market conditions),
the frequency of transactions, the size of transactions
and other factors are not indicated as factors affect-
ing the qualification of a transaction as unfair trading
practices.

JAPAN

Legal and Regulatory Framework. In Japan, a list
of unfair trading practices is provided in the Com-
modity Derivatives Act. Article 116 of the Commod-
ity Derivatives Act contains a list of unfair practices,
which include the following actions:

— effecting a buy/sale transaction in a commod-
ity market, without the intention of transferring own-
ership of the commodity;

— engaging in wash trading in a commodity mar-
ket, or engaging in trading in a commodity market
while deceptively avoiding the use of one’s own
name;

— performing a series of transactions in a com-
modity market that could mislead people into believ-
ing that transactions in a commodity market are
thriving or that could change the quotations in that
commodity market, either independently or jointly
with another person;

— performing transactions in a commodity mar-
ket and making a buy/sale or other transaction with
commodities, etc. with the intention of causing quo-
tations in the commodity market to fluctuate;
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— spreading information to the effect that quota-
tions in a commodity market will fluctuate due to
one’s own or another party’s market manipulation in
connection with transactions in a commodity mar-
ket;

— performing a transaction in the commodity
market and intentionally creating a false representa-
tion of a material particular or a representation of
a material particular that that is likely to be mislead-
ing.

The Commodity Derivatives Act (Article 118) de-
fines that if an excessive volume of transactions is be-
ing performed or is likely to be performed in the com-
modity market through corner, bear raids or any oth-
er method, or an unfair amount of remuneration or
contract price is formed, etc., and the Minister reg-
ulating the relevant market believes that it is required
to take measures to maintain order in the commodi-
ty market and protect public interests, the Minister
may issue appropriate orders for the following per-
sons:

1) trading participants, etc. in terms of imposing
restrictions on transactions in the commodity market
or obtaining a power of attorney to perform transac-
tions;

2) the commodity exchange in terms of taking
measures to limit fluctuations in quotations or the
volume of unsettled transactions in the commodity
market in which the commodity exchange operates,
changing the size of the clearing margin or perform-
ing one of the actions defined by an order of the com-
petent ministry as something that ensures the fairness
of settlements of transactions in the commodity mar-
ket;

3) a clearing house in terms of changing the size
of the clearing margin or performing one of the ac-
tions defined by an order of the competent ministry
as something that ensures the fairness of transactions
in the commodity market.

Tokyo Commodity Exchange. According to the Ar-
ticles of Incorporation of the Tokyo Commodity Ex-
change [8], trading participants must comply with the
Commodity Derivatives Act, other laws, Rules and
Regulations, the Exchange’s Articles of Incorpora-
tion, regulations for brokerage activities and other
provisions of the Exchange, as well as observe fair and
honest trading principles.

According to Article 165 of the Trading Regula-
tions, the following actions are considered a violation
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of the principle of transaction fairness or non-dis-
crimination: involvement in unfair transactions or
brokerage activities; refusal to maintain reliability; in-
volvement in actions that contradict consumer pro-
tection; involvement in negligent transactions or bro-
kerage actions; other acts or behavior provided for by
the membership rules and regulations [9].

Besides, the exchange’s website provides examples
of unfair practices. Such practices include, in partic-
ular, the following [10]:

1) intentional price manipulation during call auc-
tion:

— the practice of placing buy (sell) orders for the
purpose of moving the contract price of a call auc-
tion while placing sell (buy) orders in advance, dur-
ing and/or right before the non-cancel period, as well
as right before determining the contract price of the
closing auction for the day session;

— the practice of cancelling an order placed ear-
lier, or amending price and/or quantity of an order
placed in advance, for the purpose of moving the
contract price of a call auction, right before the non-
cancel period as well as right before determining the
contract price of the closing auction for the day ses-
sion;

2) intentional price manipulation during continu-
ous trading. During continuous trading, the practice
of getting an order executed by placing a buy (sell) or-
der seemingly chasing a higher (lower) price, inde-
pendently or in collaboration with other persons, for
the purpose of moving the price;

3) intentional settlement price manipulation. The
practice of trading independently or in collaboration
with other persons, for the purpose of manipulating
the settlement price (delivery price) during the settle-
ment price calculation period;

4) fake order or spoofing. The practice of luring
buy (sell) orders from other trading participants, for
the purpose of pushing up/down the price, by mis-
leadingly showing many buy (sell) orders during con-
tinuous trading without any intention to execute the
buy (sell) orders, and then, right when a buy (sell) or-
der is placed by another market participant, placing
a buy (sell) order at a corresponding altered price;

5) front-running. When a broker received a buy
(sell) order from a client, taking advantage of know-
ing that placing such order would increase (decrease)
the market price. The broker places a proprietary buy
(sell) order in the same contract month and getting
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executed at the market level before placing said client
order, for the purpose of executing one’s own buy
(sell) order at a price lower (higher) than said client
order, then, place the client buy (sell) order and get
it executed at the risen (fallen) price level;

6) transfer of profits. After receiving sell (buy) or-
ders from clients during continuous trading, not plac-
ing said client orders immediately. For the purpose
of getting profits on one’s own proprietary transac-
tions by using said client orders, the broker first plac-
es one’s own proprietary buy (sell) order that match-
es with said client sell (buy) orders and getting exe-
cuted, and then, place one’s own proprietary sell
(buy) order against said client buy (sell) orders, as to
be executed at a higher (lower) price than the origi-
nal transaction’s contract price.

When determining intent in the application of un-
fair practices, the Exchange will consider that the
trading participant had the intention to commit ac-
tions if the intention can be objectively recognized af-
ter considering a number of actions, etc. in general.
It should also be noted that actions that violate the
rules of the Exchange include actions arising from
negligence.

Moreover, the Exchange monitors the following
unfair behavior practices, the use of which may serve
as a reason for subsequent investigation [11]:

1) submission or cancellation of an excessive num-
ber of orders, taking into account the market condi-
tions existing at that moment, especially if such ac-
tions have created significant consequences for the
market and may negatively affect the market (distort
indicators);

2) cancellation of orders in a short time after sub-
mission (this practice is suspicious, since such sub-
mitted orders can be submitted without the intention
of their execution);

3) transactions in which a person is both a buyer
and a seller independently or jointly with another
person (this behavior is suspicious because such per-
sons may have a purpose other than making transac-
tions, manipulating prices or creating artificial mar-
ket liquidity);

4) submission of orders indicating a price signifi-
cantly different from the market price at the time of
submission of such an application (this behavior may
cause, in particular, a significant deviation);

5) significant increase in trading volume or per-
centage of participation;

6) participation in the trades during the price
change.

Conclusions.

1. “Prohibited” exchange trading practices can be
divided into practices specified in the laws, and in re-
spect of which the laws establish liability, as well as
other practices not prohibited by law, but prohibited
by the Exchange. The Trading Regulations set out
both a list of unfair practices and general good faith
behavior principles.

2. Based on the list of unfair practices specified in
the laws and the Exchange’s Trading Regulations, the
following criteria can be identified that underlie the
classification of actions that are unfair trading prac-
tices (similar to the UK), such as a wrongful intent
(in most cases), the use of illegal methods to achieve
the goal, the presence of negative consequences for
the market, as a rule, significant (cause high price
fluctuations, etc.). The performance of joint actions
with other persons may also be one of the signs of the
use of unfair practices. In Japan, the system of such
signs has been identified in more detail, because in
addition to the above practices, market conditions
(current market conditions), the number of orders,
performing a transaction together with another per-
son, and an increase in the volume of orders are tak-
en into account.

USA

Legal and Regulatory Framework. According to Ti-
tle 7, Chapter 1, § 7 of the U.S. Code [12], the ex-
change must have the capacity and responsibility to
prevent manipulation, price distortion, and disrup-
tions of the delivery. Title 7, Chapter 1, § 6¢ of the
U.S. Code establishes a prohibition on engaging in
any trade, on submitting orders to buy or sell in cas-
es established by law or trading rules; on demonstrat-
ing intentional or negligent disrespect for the order-
ly execution of orders during the closing period; on
spoofing.

According to the Interpretive Guidance of the
Commodity Futures Trading Commission (CFTC)
[13], this prohibition does not apply to the use of al-
gorithmic trading, which automatically matches the
best buy/sell order price. This prohibition concerns
preventing the possibility of purchasing a contract on
the exchange at a price higher than the lowest avail-
able price offered for such a contract, or selling
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a contract at a price lower than the highest available
price offered for such a contract.

Thus, for example, a violation may occur if a trad-
ing participant accumulates a large volume of a com-
modity (position) in the pre-closing period with the
intent (or through negligence) to disrupt the orderly
execution of transactions during the closing period.
Violation is also possible in the case of spoofing,
which includes, but is not limited to: a) submission
or cancellation of orders to overload the exchange
trading system; b) submission or cancellation of or-
ders to delay the execution of another person’s order;
¢) submission or cancellation of orders with the in-
tent to create an artificial price movement; d) submis-
sion or cancellation of orders to create false market
depth. In case of spoofing, the CFTC assumes the
presence of the trading participant’s intent or knowl-
edge of the use of prohibited practices, since the trad-
ing participant had the intent to cancel the order be-
fore its execution [14].

Chicago Mercantile Exchange. The Chicago Mer-
cantile Exchange Rulebook [15] establishes the fol-
lowing prohibited practices, in particular:

1) engaging in unfair trading, as well as the pres-
ence of behavior that is not typical for entrepreneurs;
engaging in behavior and procedures that are incon-
sistent with the principle of equitable and fair trad-
ing; performing actions that are unprofitable for the
well-being of the Exchange or engaging in actions
that may worsen the reputation of the Exchange.

Withholding of the order (it is not allowed to with-
hold the order or any part of an order, for the bene-
fit of any person other than the person for the bene-
fit of which the order is being placed);

2) a person who submits orders in the interests of
the client should not accept such an order, i.e. trade
against his client’s order (directly or indirectly) in his
own interests (indicating his account, account in
which such a person has an indirect financial inter-
est). This prohibition is general in nature and subject
to exceptions provided by law;

3) a participant should not buy (sell) a futures
contract, buy (sell) a call option or sell (buy) a put
option for his own account, an account in which he
has a direct or indirect financial interest, in a situa-
tion where such a trading participant has been in-
structed by another person to buy (sell) a futures con-
tract, buy (sell) a call option or sell (buy) a put op-
tion on the same product, regardless of the place of
its execution;
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4) improper use or disclosure of information. In
particular, it is prohibited, directly or indirectly, to
trade (or enter, cancel, or modify an order) on the ba-
sis of material nonpublic information when a trading
participant knows or reasonably should have known
the information was obtained or disclosed through
fraud, deception, or in violation of a pre-existing duty
(established by law, rule, agreement, understanding,
or some other source). Besides, it is prohibited to dis-
close material non-public information when a trad-
ing participant knows or reasonably should have
known the disclosure of the information would vio-
late a pre-existing duty (established by law, rule,
agreement, understanding, or some other source)
owed to another, except when the disclosure is made
to an Exchange official, a permitted government of-
ficial, or is required by law;

5) simultaneous buy and sell orders for different
beneficial owners;

6) wash trades are prohibited. No trading partici-
pant shall place or accept buy and sell orders in the
same product and expiration month, and, for a put
or call option, the same strike price, where the per-
son knows or reasonably should know that the pur-
pose of the orders is to avoid taking a bona fide mar-
ket position exposed to market risk. Buy and sell or-
ders for different accounts with common beneficial
ownership that are entered with the intent to negate
market risk or price competition shall also be deemed
to violate the prohibition on wash trades;

7) no person shall prearrange or pre-negotiate any
purchase or sale or noncompetitively execute any
transaction;

8) all orders shall be entered for the purpose of ex-
ecuting bona fide transactions. No person shall enter
or cause to be entered an order with the intent, at the
time of order entry, to cancel the order before execu-
tion or to modify the order to avoid execution (spoof-
ing). It is also prohibited to submit and cancel orders
to overload or delay the systems of the Exchange or
other market participants. Besides, prohibited prac-
tices include flipping, submitting orders or entering
into transactions to cause a change in market volatil-
ity or stability (a rapid change in the direction of
trade (position)).

Conclusions.

1. Prohibited exchange trading practices can be di-
vided into practices specified in the laws, and in re-
spect of which the laws establish liability, as well as
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other practices not prohibited by law, but prohibited
by the Exchange.

2. The Trading Regulations set out both a list of
unfair practices and general faith behavior principles.

3. Based on the list of unfair practices specified in
the laws, the following main criteria can be identified
that underlie the classification of actions that are un-
fair trading practices, such as a wrongful intent
(in most cases), the use of illegal methods (dissemi-
nation of false information), the presence of negative
consequences for the market, as a rule, significant
(cause high price fluctuations, etc.). At the same
time, it is noted that volatility as an independent fac-
tor cannot be interpreted, since volatility can arise in
the process of forming a market price. Along with
these criteria, cooperation with other trading partic-
ipants, a large volume of orders, the time (moment)
of their submission, and the number of orders can be
distinguished. Thus, multiple other factors are ap-
plied, the combination of which can lead to the rec-
ognition of the behavior of a trading participant as
unfair trading practices.

INDIA

Legal and Regulatory Framework. According to the
Securities Contracts (Regulation) Act 1956, securi-
ties are understood to include commodity derivatives

[16].

According to the Prohibition of Fraudulent and
Unfair Trade Practices Regulations, no person shall:

— perform frauds with derivatives, including com-
modity derivatives, engage in fraudulent or unfair
trading practices;

— use any manipulative or misleading devices in
violation of the provisions of relevant laws and regu-
lations;

— engage in any activities, practices, or business
conduct that are or will be fraud or deception against
any person in connection with any derivatives trans-
actions in violation of the provisions of the relevant
law or rules and regulations.

Besides, performing transactions with commodity
derivatives may be considered a fraudulent or unfair
trading practice if such practice includes all or any of
the following:

— performing, including intentionally, any action
which creates false or misleading appearance of trad-
ing with commodity derivatives;

— performing transactions with commodity deriv-
atives that are not intended to effect transfer of ben-
eficial ownership but intended to operate only as
a device to inflate, depress or cause fluctuations in the
price of such a derivative for wrongful gain or avoid-
ance of loss;

— inducing any person to perform transactions
with any derivatives to artificially inflate, maintain,
depress or cause fluctuations in the prices by any
means;

— performing any action or omission amounting
to manipulation of the price of a derivative, includ-
ing influencing or manipulating the base price or the
reference price;

— deliberate publication or coercion to publish,
report or coercion to report by a person dealing with
derivatives, any information related to derivatives, in-
cluding financial results, financial statements, regu-
latory approvals, which is false or which the trading
participant does not consider reliable before the
transaction or during the trading;

— performing a transaction with derivatives with-
out the intent to perform it or without the intent to
change the owner;

— dissemination of information or recommenda-
tions through any media, whether physical or digital,
that the disseminator knows to be false or recklessly
misleading and that is intended to influence or is like-
ly to influence the decisions of investors dealing in
derivatives;

— fraudulent inducement by a market participant
of any person to make transactions with derivatives to
increase his brokerage activities, commissions or in-
come;

— spreading false or misleading news that may en-
courage selling or buying derivatives;

— mis-selling of derivatives and services in the se-
curities market (“mis-selling” means the sale of se-
curities or services related to the securities market by
any person, directly or indirectly, by 1) making false
or misleading statements, or 2) concealing or omit-
ting material facts, or 3) concealing the associated
risk factors, or 4) not taking reasonable care to ensure
suitability of the securities to the buyer).
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The Multi Commodity Exchange of India Limited.
According to the trading rules, the term “securities”
include, among other things, commodity derivatives.

Responsibility according to the rules of the ex-
change comes for improper behavior (misconduct),
conduct unusual for entrepreneurs, unprofessional
behavior, fraudulent behavior and unfair trading
practices. Improper behavior includes, among other
things, fraud, disrespectful, improper behavior (in the
case when disrespectful behavior occurs that affects
the orderly stock market or behavior that prevents the
Exchange from carrying out its activities). Behavior
unusual for an entrepreneur includes:

— using fictitious names;

— performing bogus transactions, the execution
of which will not entail the transfer of ownership or
the execution of the transaction, knowing about its
nature;

— spreading rumors;

— assistance in performing a transaction to dis-
rupt market equilibrium or contribute to a market
condition in which prices will not accurately reflect
the market value;

— market manipulation;

— carrying out unsecured exchange activities, i.e.
the inability to execute transactions entered into.

Unfair trading practices include market manipu-
lation, the dissemination of misleading information
that encourages others to buy contracts or has the ef-
fect of maintaining or stabilizing the market price of
a contract, if the participant does not attach impor-
tance to whether this information is false or true, or
he knows for sure that the information is false. Be-
sides, it is prohibited to involve other persons in
frauds or deception to buy or sell contracts; perform
transactions on their own behalf or in the interests of
a related person, while knowing that the subscriber
(director) of the company of his company will give
an order to make transactions with the same com-
modity derivatives; delay (postpone) transfer of se-
curities, which leads to a change in the price of the
asset.

Dumping is the practice of selling a product in
a foreign market at an unfairly low price (at a price
lower than in the domestic market).

Churning is a broker’s practice of making excessive
transactions using a client account in order to in-
crease the brokerage commission.

MEASURES TO COUNTER UNFAIR TRADING PRACTICES IN FOREIGN...

Conclusions.

1. India is one of the few countries in which the
legislator has an independent regulation regulating
unfair trade practices. These practices are also estab-
lished and regulated at the exchange level.

2. Among the signs that indicate the performance
of unfair practices are an intent, the use of unfair
methods of implementing such practices, negative
consequences, cooperation with other persons, while
there are no signs such as market conditions, the his-
tory of transactions, the number and volume of or-
ders, etc.

3. Among the listed practices, no such “popular
practices” as spoofing, flipping, etc. were found.

INFERENCE

Thus, having analyzed the regulatory and ex-
change regulation of unfair trading practices, their
criteria and types, the following conclusions can be
drawn.

1. Unfair trading practices can be divided into
“prohibited” practices specified in the laws, as well as
other practices that are not prohibited by law, but
prohibited by the exchange. This observation con-
firms that the government of each country attaches
importance to the regulation of unfair practices, and
the exchange is not a completely independent insti-
tution in relation to the identification of individual
unfair trading practices.

2. Some criteria for practices that are recognized
as unfair are the following:

— wrongful intent (sometimes the standard may
be raised and negligence (recklessness) is taken into
account) of the trading participant, which is ex-
pressed in the desire and opportunity to commit an
action, as a rule, in order to achieve their own bene-
fit using illegal methods (for example, the creation of
an artificial market);

— use of illegal methods to achieve the goal (for
example, the dissemination of false information);

— negative consequences for the market (mainly),
for the exchange and for other participants.

Besides, given that the purpose of entering into an
agreement on exchange is its execution by the parties
who have a valid will to enter into such an agreement,
exchanges also assess whether the trading
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participants’ actions led to the execution of the agree-
ment, and whether such execution was “real”.

The above criteria were identified for all countries
in respect of which the analysis was carried out, while
in order to recognize unfair practices, a set of the
above basic criteria is required. In addition to the cri-
teria listed in Clause 2, other (additional) criteria may
be taken into account, such as the size and volume of
orders, market conditions, time of order submission/
cancellation, etc., which indicates a comprehensive
approach to assessing actions as unfair behavior in
some jurisdictions.

3. Unfair behavior is possible not only for the
trading participant, but also for the trader, the trad-
ing participant’s representative submitting orders.
The approach regulating both the behavior of a legal
entity during trading and the employment policy, i.e.
behavior outside of trading, seems to be the most ef-
fective and advanced, in particular in terms of risk
management.

4. No classification of unfair trade practices has
been identified in any jurisdiction, so, the following
possible classifications are proposed:

— depending on the object of unfair practice, this
is harmed in the first place, the interests of the mar-
ket, the trading participant’s clients or the participant
himself;

— depending on the priority action chosen to
change the price, spreading false information, sub-
mitting orders, for example, in large volume;

— depending on the mechanism of price change,
creation of an artificial market when prices do not re-
flect economic reality, creation of a false trading ac-
tivity, submission of a large number of orders with no
intent to execute them, etc. There are many mecha-
nisms used by trading participants, but the unifying
thing is that they are all aimed at creating a false ef-
fect for the market or trading participants;

— depending on the consequences, losses, loss of
business reputation, market volatility, etc.

5. Practices that are recognized by either the reg-
ulator or the exchange as unfair in all jurisdictions
are: spoofing, intentional dissemination of false in-
formation; creation of an artificial market in which
prices and turnover do not reflect the actual picture
of the market; wash trading.
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